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Presidential Documents

Title 3—

The President

[FR Doc. 04-19857
Filed 8-27-04; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2004-42 of August 17, 2004

Continuation of U.S. Drug Interdiction Assistance to the
Government of Colombia

Memorandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me by section 1012 of the National
Defense Authorization Act for Fiscal Year 1995, as amended (22 U.S.C.
2291-4), I hereby certify, with respect to Colombia, that: (1) interdiction
of aircraft reasonably suspected to be primarily engaged in illicit drug traf-
ficking in that country’s airspace is necessary because of the extraordinary
threat posed by illicit drug trafficking to the national security of that country;
and (2) that country has appropriate procedures in place to protect against
innocent loss of life in the air and on the ground in connection with
such interdiction, which shall at a minimum include effective means to
identify and warn an aircraft before the use of force is directed against
the aircraft.

The Secretary of State is authorized and directed to publish this determina-
tion in the Federal Register and to notify the Congress of this determination.

~ /

THE WHITE HOUSE,
Washington, August 17, 2004.
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[FR Doc. 04-19858
Filed 8-27-04; 8:45 am)]
Billing code 4710-10-P

Presidential Documents

Presidential Determination No. 2004-43 of August 20, 2004

Determination to Make Available Assistance for Liberia

Memorandum for the Secretary of State[,] the Secretary of Defensel,] the
Secretary of the Treasury[, and] the Administrator, United States Agency
for International Development

Consistent with the authority vested in me under the Act Making Emergency
Supplemental Appropriations for Defense and for the Reconstruction of Iraq
and Afghanistan, 2004 (Public Law 108-106), under the heading ‘“Inter-
national Disaster and Famine Assistance,” I hereby determine that it is
in the national interest and essential to efforts to reduce international ter-
rorism to furnish $86 million in assistance for Liberia from funds made
available under that heading.

The Secretary of State is authorized and directed to report this determination
to the Congress and to arrange for its publication in the Federal Register.

~ /

THE WHITE HOUSE,
Washington, August 20, 2004.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18014; Airspace
Docket No. 04—ACE-43]

Modification of Class E Airspace;
Fairbury, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Fairbury, NE.

EFFECTIVE DATE: 0901 UTC, September
30, 2004.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on ]uly 15, 2004 (69 FR 42331).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 30, 2004. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.

Issued in Kansas City, MO on August 18,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04-19735 Filed 8—27-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Parts 12 and 24
[CBP Decision 04-29]
RIN 1651-AA36

Patent Surveys

AGENCY: Customs and Border Protection,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This document amends the
Customs and Border Protection (CBP)
Regulations to eliminate patent surveys.
The change is made based on a lack of
demand for the program due to
diminishing effectiveness within the
current statutory scheme and other
changed circumstances. CBP will
continue to enforce the law and
regulations it is responsible for
enforcing regarding the importation of
patented merchandise registered with
CBP, and importers and others may
continue to avail themselves of the
procedures administered by the
International Trade Commission
regarding the importation of patent-
infringing merchandise.

DATES: Effective September 29, 2004.

FOR FURTHER INFORMATION CONTACT:
George Frederick McCray, Chief,
Intellectual Property Rights Branch
(202) 572-8710.

SUPPLEMENTARY INFORMATION:

Background

On March 20, 2003, the U.S. Customs
Service (Customs) published a notice of
proposed rulemaking (NPRM) in the
Federal Register (68 FR 13636)
proposing to amend the Customs
Regulations (19 CFR Chapter I) to
eliminate patent surveys. The NPRM
explained that patent surveys are
conducted by CBP to assist registered
patent owners in pursuing enforcement

actions by the International Trade
Commission (ITC) under section 337 of
the Tariff Act of 1930, as amended (19
U.S.C. 1337; hereafter, section 1337),
pertaining to unfair practices in import
trade.

It is noted that Customs was made a
component of the Department of
Homeland Security and is now known
as U.S. Customs and Border Protection
(CBP). While this document is being
issued by CBP, the agency is sometimes
referred to as Customs in this document
to reflect historical accuracy.

The Statute

Under section 1337, it is unlawful to,
among other things, import merchandise
into the United States that infringes a
valid and enforceable United States
patent. Under the statute, the ITGC, after
conducting a proper investigation, is
authorized to exclude patent-infringing
merchandise from entry into the United
States. (19 U.S.C. 1337(a)(1)(B)(i) and 19
U.S.C. 1337(d).) The statute also
authorizes the ITC, under certain
circumstances, to issue cease and desist
orders, impose civil penalties, and order
seizure and forfeiture relative to
unlawful acts under the statute.

CBP plays a supporting role with
respect to patent infringement cases
under section 1337. Where the ITC has
determined that merchandise infringes a
patent and has ordered that the patent-
infringing merchandise be excluded
from entry, CBP will refuse entry of the
merchandise covered by the order after
notification by the ITC (see 19 CFR
12.39). In addition to enforcing ITC
exclusion orders, CBP enforces ITC
seizure/forfeiture orders (19 U.S.C.
1337(1)(2)) and certain court orders.

Patent Surveys

In 1956, while under no statutory
mandate to do so, Customs promulgated
a regulation designed to assist patent
holders in obtaining information they
would need to seek action by the ITC
under section 1337. In Treasury
Decision (T.D.) 54087, published in the
Federal Register (21 FR 3267) on May
18, 1956, Customs amended § 24.12(a)
of the Customs Regulations by adding
paragraph (3), under which Customs
would issue the names and addresses of
importers of articles appearing to
infringe a registered patent. The T.D.
explained that the purpose of the new
provision was to assist the owner of a
registered patent in obtaining data upon
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which to file a complaint with the ITC
under section 1337 charging unfair
methods of competition and unfair acts
in the importation of merchandise
infringing the patent. The provision
required an application by the patent
owner and set forth appropriate fees.
In T.D. 56137, published in the
Federal Register (29 FR 4909) on April
8, 1964, Customs amended part 12 of
the regulations to add new §12.39a to
prescribe the procedure and
requirements for obtaining the names
and addresses of importers of
merchandise appearing to infringe a
patent (thereby transferring authority for
the procedure from § 24.12(a)(3)). The
new section referred to the procedure as
a patent survey and provided patent
survey requestors three survey periods
varying in length of time: 2, 4, and 6
months. The fees for patent surveys
remained under § 24.12(a)(3).

Changed Circumstances

In 1956, when the patent survey
program was introduced, Customs
processed just over a million entries.
Since then, the volume of entries has
increased dramatically, and CBP now
receives over 23 million entries per year
(based on 2001 statistics). At the same
time, as a result of changes in applicable
law and practice, the old system under
which Customs officers were
responsible for completing the
processing of each entry has been
replaced with what, in practice, is a self-
assessment system based on electronic
reporting without paper invoices. These
changed circumstances have severely
impacted the ability of CBP to
adequately administer the patent survey
program, resulting in CBP’s
reconsideration of the program’s
viability.

Effectiveness of the Patent Survey
Program

In addition, the effectiveness of the
program has been challenged. The
patent survey seeks to identify
importers who may be importing
merchandise that appears to infringe a
patent. After initial approval of a survey
request (application), CBP determines
which tariff provisions may apply to
particular patented merchandise, a task
complicated by the fact that patented
articles are often new or novel
commodities. Often, these identified
tariff provisions are broad or basket
provisions, with the broad provisions
covering several similar articles and the
basket provisions covering a wide
breadth of articles that do not fit under
more specific subheadings. Thus,
searching for importers of merchandise
appearing to infringe the patent often

produces over-broad results which lead
to the identification of importers who in
fact do not import merchandise
appearing to infringe the patent at issue.
These searches are of questionable value
to the patent owner and do not produce
results that justify the use of CBP
resources.

Value of the Program

Further evidence of the limited value
of the patent survey program is
demonstrated by the fact that CBP
processes relatively few patent survey
requests per year (research indicates
approximately 10 requests processed
per year). The few number of survey
requests received call into question the
value of the program. A greater number
of survey requests might suggest a
greater need among the importing
public and a more legitimate basis for
CBP’s investment of time and resources.
Also, no comments were received in
response to the proposed rule,
requesting retention of the program. The
apparent lack of need, and interest, is
another reason to discontinue the
program.

Absence of Statutory Mandate

Finally, CBP notes that section 1337
does not mandate that CBP perform
patent surveys. An examination of the
general scheme of section 1337 shows
that the statute places primary authority
in the ITC, rather than CBP, to enforce
its provisions. The ITC is charged with
the responsibility to conduct
investigations and make determinations
regarding violations and sanctions
under the statute. In the context of
section 1337, CBP is not authorized to
take any action regarding apparently
patent-infringing merchandise without
the ITC first taking action or without
receiving a notice, request, or
instruction from the ITC, a clearly
secondary role.

Thus, the promulgation of the patent
survey regulation (first in § 24.12(a)(3)
and then in § 12.39a), though intended
to support section 1337, is not rooted in
explicit statutory authority. Rather, the
regulatory program was initiated in the
exercise of agency discretion under the
general authority of 19 U.S.C. 1624. As
a discretionary program, CBP is not
compelled by law to continue
performing patent surveys, especially
when their value appears to have
diminished, resources are scarce, and
the agency is faced with elevated
national security priorities.

Comments

The comment period ended on May
21, 2003. No comments were received.

Conclusion

In the NPRM, Customs examined the
options of discontinuing the program or
expending scarce resources to make the
program more effective. After careful
consideration, CBP has determined that
committing additional resources to the
program would be difficult, given
current enforcement and security
priorities, and raising fees to cover the
cost of patent surveys would likely
reduce participation even more. For
these reasons, in addition to the lack of
interest in the program, lack of
comments (received in response to the
proposed rule) requesting continuation
of the program, and the above
mentioned concerns relating to
ambiguous legal authority, CBP is
amending the regulations to discontinue
the patent survey program. Thus, this
document removes § 12.39a from the
CBP Regulations and makes conforming
changes to § 24.12(a) by removing
paragraph (3).

This amendment to the regulations is
being issued in accordance with
§0.1(b)(1) of the CBP Regulations (19
CFR 0.1(b)(1)) pertaining to the
authority of the Secretary of Homeland
Security (or his/her delegate) to
prescribe and approve regulations
relating to customs revenue functions
that are not set forth in paragraph 1(a)(i)
of Treasury Department Order No. 100—
16 (May 15, 2003) (see CBP Decision
03-24, 68 FR 51868, August 28, 2003).

Regulatory Flexibility Act

Under 19 U.S.C. 1337 (section 1337),
the ITC, after conducting a proper
investigation, is authorized to exclude
patent-infringing merchandise from
entry into the United States. (19 U.S.C.
1337(a)(1)(B)(i) and 19 U.S.C. 1337(d).)
CBP plays a supporting role with
respect to patent infringement cases
under section 1337. Where the ITC has
determined that merchandise infringes a
patent and has ordered that the patent-
infringing merchandise be excluded
from entry, CBP will refuse entry of the
merchandise covered by the order after
notification by the ITC (see 19 CFR
12.39). Neither ITC nor CBP is required
to conduct patent surveys under the
statute. They are not necessary to ITC
investigations or enforcement action or
to the fulfillment of CBP’s
responsibilites under the statute.

As set forth in the preamble, CBP
receives very few patent survey requests
under the regulations; the figure is
approximately 10 per year. No
comments were received in response to
the proposed rule requesting retention
of the program. In addition, most
surveys do not produce beneficial
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results, and the beneficial results that
are produced are of limited value. Thus,
pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the
amendments to the CBP Regulations set
forth in this document will not have a
significant economic impact on a
substantial number of small entities.
The regulation would merely
discontinue the patent survey procedure
for reasons related to changed
circumstances, disuse, and
ineffectiveness. Accordingly, these
amendments are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Executive Order 12866

Since CBP receives so few requests for
patent surveys, and elimination of the
program will not preclude a patent
owner from petitioning the ITC for an
investigation and action to enforce its
patent, CBP concludes that this rule
does not meet the criteria for a
“significant regulatory action” as
specified in E.O. 12866. The rule will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. Because patent surveys
are not an essential element of the ITC
enforcement process, elimination of the
program in this final rule does not
create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency. It is
noted that no comments were received,
indicating little if any concern by patent
owners that access to ITC enforcement
will be curtailed or the ITC’s procedures
will be affected by the final rule. Also,
the rule does not materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof, as patent surveys have nothing
to do with any of these matters; nor does
the rule raise novel legal policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Drafting Information

The principal author of this document
was Bill Conrad, Office of Regulations
and Rulings, Customs and Border
Protection. However, personnel from
other offices contributed in its
development.

List of Subjects
19 CFR Part 12

Entry of merchandise, Customs duties
and inspection, Fees assessment,
Imports, Patents, Reporting and
recordkeeping requirements.

19 CFR Part 24

Accounting, Customs duties and
inspection, Fees, Imports, Reporting and
recordkeeping requirements.

Amendments to the Regulations

m For the reasons stated in the preamble,
parts 12 and 24 of the Customs
Regulations (19 CFR parts 12 and 24) are
amended as follows:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 66; 1202
(General Note 23, Harmonized Tariff
Schedule of the United States), 1624.

* * * * *

§12.39a [Removed]

m 2. Part 12 of the CBP Regulations is
amended by removing § 12.39a.

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

m 3. The general authority citation for
part 24 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c,
66, 1202 (General Note 23, Harmonized Tariff
Schedule of the United States), 1505, 1624;
26 U.S.C. 4461, 4462; 31 U.S.C. 9701.

* * * * *

Section 24.12 also issued under 19 U.S.C.
1524, 46 U.S.C. 31302;

* * * * *

§24.12 [Amended]

m 4. Section 24.12 of the CBP Regulations
is amended by removing paragraph
(@)(3).

Dated: August 24, 2004.
Robert C. Bonner,

Commissioner, Customs and Border
Protection.

[FR Doc. 04-19665 Filed 8—27-04; 8:45 am]|
BILLING CODE 4820-02-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 111

[C.B.P. Dec. No. 04-30]

RIN 1651-AA46

Customs Broker License Examination
Dates

AGENCY: Customs and Border Protection,
Department of Homeland Security.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule the interim rule amending the
Customs and Border Protection (CBP)
regulations to allow CBP to publish a
notice changing the date on which a
semi-annual written examination for an
individual broker’s license will be held
when the normal date conflicts with a
holiday, religious observance, or other
scheduled event.

EFFECTIVE DATE: August 30, 2004

FOR FURTHER INFORMATION CONTACT:
Alice Buchanan, Office of Field
Operations (202—-344-2673).

SUPPLEMENTARY INFORMATION:

Background

Section 641 of the Tariff Act of 1930,
as amended (19 U.S.C. 1641), provides
that a person (an individual,
corporation, association, or partnership)
must hold a valid customs broker’s
license and permit in order to transact
customs business on behalf of others,
sets forth standards for the issuance of
broker’s licenses and permits, and
provides for the taking of disciplinary
action against brokers that have engaged
in specified types of infractions. In the
case of an applicant for an individual
broker’s license, section 641 provides
that the Secretary of the Treasury may
conduct an examination to determine
the applicant’s qualifications for a
license. Section 641 also authorizes the
Secretary of the Treasury to prescribe
rules and regulations relating to the
customs business of brokers as may be
necessary to protect importers and the
revenue of the United States and to
carry out the provisions of section 641.

Pursuant to the Homeland Security
Act of 2002 (Pub. L. 107—296) and
Treasury Order No. 100-16, the
Secretary of the Department of
Homeland Security now has the
authority to prescribe the rules and
regulations relating to Customs brokers.

The regulations issued under the
authority of section 641 are set forth in
part 111 of the Customs and Border
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Protection (CBP) Regulations (19 CFR
part 111). Part 111 includes detailed
rules regarding the licensing of, and
granting of permits to, persons desiring
to transact customs business as customs
brokers, including the qualifications
required of applicants and the
procedures for applying for licenses and
permits. Section 111.11 sets forth the
basic requirements for a broker’s license
and, in paragraph (a)(4), provides that
an applicant for an individual broker’s
license must attain a passing grade on

a written examination taken within the
3-year period before submission of the
license application prescribed under
§111.12.

Section 111.13 sets forth the
requirements and procedures for the
written examination for an individual
broker’s license. Paragraph (b) of
§111.13 concerns the date and place of
the examination and, in the first
sentence, provides that “[w]ritten
examinations will be given on the first
Monday in April and October.”

On May 29, 2003, CBP published in
the Federal Register (68 FR 31976) as
T.D. 03-23 , an interim rule adding a
provision that would allow CBP to
publish a notice changing the date on
which a semi-annual written
examination for an individual broker’s
license will be held when the normal
date conflicts with a holiday, religious
observance, or other scheduled event. In
the interim rule, CBP noted that the first
Monday in October 2003, that is,
October 6th, coincided with the
observance of Yom Kippur, and CBP
noted that the regulatory text quoted
above did not provide for the adoption
of alternative examination dates. In
order to avoid conflicts with national
holidays, religious observances, and
other foreseeable events that could limit
an individual’s opportunity to take the
broker’s examination, T.D. 03—-23
amended § 111.13(b) to provide CBP
with some flexibility in those
circumstances as regards the
determination of the specific date on
which an examination will be given.
The interim rule requested comments,
and those that were received are
discussed below.

Discussion of Comments

Two commenters responded to the
solicitation of public comment, and
both requested that the regulation
include a statement as to when the
rescheduled examination will occur.
Specifically, one commenter requested
that the rescheduled examination date
be no more than five business days (or
one calendar week) later than the first
Monday in April or the first Monday in
October. The other commenter

requested that we standardize the
manner in which the rescheduled date
will be determined, but did not request
any specific time frame for the
rescheduled date.

CBP believes that it is not necessary
to include in the regulation a statement
as to exactly when the rescheduled
examination would occur. While CBP
does not intend to schedule an
examination later than one week after
the first Monday in April or October,
CBP believes that it would not be wise
to standardize the rescheduled date(s)
because CBP contracts the
administration of the examinations to
the Office of Personnel Management
(OPM). Standardization as to when an
examination would be rescheduled
could unduly constrain CBP and OPM
to what may become ill-timed or
unavailable dates.

Conclusion

After analysis of the comments and
further review of the matter, CBP has
determined to adopt as a final rule, with
no changes, the interim rule published
in the Federal Register (68 FR 31976) on
May 29, 2003, as T.D. 03—-23.

Signing Authority

This final rule is being issued in
accordance with 19 CFR 0.1(b)(1) of the
CBP Regulations.

Inapplicability of Notice and Delayed
Effective Date Requirements and the
Regulatory Flexibility Act

Because this regulation finalizes an
interim rule already in effect that
provides a benefit to prospective
applicants for individual customs
broker licenses and imposes no new
regulatory burden or obligation on any
member of the general public, CBP finds
that, pursuant to the provisions of 5
U.S.C. 553(d)(1) and (3), there is good
cause for dispensing with a delayed
effective date. Because no notice of
proposed rulemaking is required for
interim regulations, the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601, et seq.) do not impose restrictions
on the publication of this regulation.

Executive Order 12866

This document does not meet the
criteria for a ““significant regulatory
action” as specified in E.O. 12866.

Drafting Information

The principal author of this document
was Dwayne S. Rawlings, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection.

List of Subjects in 19 CFR Part 111

Administrative practice and
procedure, Brokers, Customs duties and
inspection, Imports, Licensing,
Reporting and recordkeeping
requirements.

Amendment to the Regulations

m For the reasons set forth above, the
interim rule amending § 111.13 of Title
19 of the Code of Federal Regulations (19
CFR part 111.13), which was published
in the Federal Register (68 FR 31976) on
May 29, 2003, as T.D. 03-23, is adopted
as a final rule without change.

Dated: August 24, 2004.
Robert C. Bonner,

Commissioner, Customs and Border
Protection.

[FR Doc. 04—19664 Filed 8—27—-04; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Cefpodoxime Proxetil Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Pharmacia
and Upjohn Co. The NADA provides for
veterinary prescription use of
cefpodoxime proxetil tablets in dogs for
treatment of skin infections (wounds
and abscesses) caused by susceptible
strains of certain bacteria.

DATES: This rule is effective August 30,
2004.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7540, e-
mail: melanie.berson@fda.gov.
SUPPLEMENTARY INFORMATION: Pharmacia
and Upjohn Co., 7000 Portage Rd.,
Kalamazoo, MI 49001-0199, filed
NADA 141-232 for use of SIMPLICEF
(cefpodoxime proxetil) Tablets. The
NADA provides for veterinary
prescription use of cefpodoxime
proxetil tablets in dogs for treatment of
skin infections (wounds and abscesses)
caused by susceptible strains of
Staphylococcus intermedius, S. aureus,
Streptococcus canis (group G, B-
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hemolytic), Escherichia coli, Pasteurella
multocida, and Proteus mirabilis. The
NADA is approved as of July 22, 2004,
and the regulations are amended in part
520 (21 CFR part 520) by adding
§520.370 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning July 22,
2004.

FDA has determined under 21 CFR
25.33(d)(1) that this actions is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor environmental impact statement is
required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Section 520.370 is added to read as
follows:

§520.370 Cefpodoxime tablets.

(a) Specifications. Each tablet
contains cefpodoxime proxetil
equivalent to 100 or 200 milligrams (mg)
cefpodoxime.

(b) Sponsors. See No. 000009 in
§510.600(c) of this chapter.

(c) Conditions of use in dogs—(1)
Amount. 5 to 10 mg per kilogram (2.3
to 4.5 mg per pound) body weight daily

for 5 to 7 days, or for 2 to 3 days beyond
the cessation of clinical signs, up to a
maximum of 28 days.

(2) Indications for use. For the
treatment of skin infections (wounds
and abscesses) caused by susceptible
strains of Staphylococcus intermedius,
S. aureus, Streptococcus canis (group G,
B-hemolytic), Escherichia coli,
Pasteurella multocida, and Proteus
mirabilis.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: August 17, 2004.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 04-19654 Filed 8—27-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Spectinomycin Dihydrochloride Oral
Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Cross Vetpharm Group Ltd. The
ANADA provides for the oral use of
spectinomycin dihydrochloride
pentahydrate oral solution in pigs under
4 weeks of age for the treatment and
control of infectious bacterial enteritis.

DATES: This rule is effective August 30,
2004.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549, e-
mail: lonnie.luther@fda.gov.

SUPPLEMENTARY INFORMATION: Cross
Vetpharm Group Ltd., Broomhill Rd.,
Tallaght, Dublin 24, Ireland, filed
ANADA 200-364 that provides for oral
use of SPECMED (spectinomycin
dihydrochloride pentahydrate) Scour-
Chek in pigs under 4 weeks of age for
the treatment and control of infectious
bacterial enteritis (white scours)
associated with Escherichia coli. Cross
Vetpharm Group Ltd.’s SPECMED
Scour-Chek is approved as a generic
copy of Phoenix Scientific, Inc.’s

SPECTAM Scour Halt, approved under
NADA 033-157. The ANADA is
approved as of July 29, 2004, and the
regulations are amended by removing 21
CFR 520.2122 and by adding 21 CFR
520.2123c to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subject in 21 CFR Part 520

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.2122 [Removed]

m 2. Section 520.2122 is removed.

m 3. Section 520.2123c is added to read
as follows:

§520.2123c Spectinomycin
dihydrochloride pentahydrate solution.

(a) Specifications. Each milliliter of
solution contains 50 milligrams (mg)
spectinomycin activity.

(b) Sponsors. See Nos. 000856,
059130, and 061623 in § 510.600(c) of
this chapter.

(c) Conditions of use in swine—(1)
Amount. Administer 5 mg per pound
(Ib) of body weight orally twice daily for
3 to 5 days.
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(2) Indications for use. For the
treatment and control of infectious
bacterial enteritis (white scours)
associated with E. coli in pigs under 4
weeks of age.

(3) Limitations. Do not administer to
pigs over 15 lb of body weight or over
4 weeks of age. Do not administer
within 21 days of slaughter.

Dated: August 17, 2004.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 04-19655 Filed 8—27-04; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
New Animal Drugs For Use in Animal
Feeds; Decoquinate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Alpharma Inc. The supplemental NADA
provides for the use of single-ingredient
decoquinate and monensin Type A
medicated articles to make two-way
Type B and Type C medicated feeds for
cattle at a broader range of
concentrations.

DATES: This rule is effective August 30,
2004.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578, e-mail:
janis.messenheimer@fda.gov.

SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Drive, P.O. Box
1399, Fort Lee, NJ 07024, filed a
supplement to NADA 141-148 for use of
DECCOX (decoquinate) and RUMENSIN
(monensin sodium) Type A medicated
articles to make two-way Type B and
Type C medicated feeds for cattle at the
broader range of concentrations. The
supplemental application is approved as
of July 30, 2004, and the regulations are
amended in 21 CFR 558.195 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part

20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor environmental impact statement is
required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
§558.195 [Amended]

m 2. Section 558.195 Decoquinate is
amended in paragraph (e)(2)(iv) in the
table in the “Decoquinate in grams/ton”
column by removing ““13.6 to 27.2” and
by adding in its place “12.9 to 90.8”; and
in the “Limitations” column after the
fourth sentence by adding “Do not feed
to lactating dairy cattle.”

Dated: August 18, 2004.

Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 04-19696 Filed 8—27-04; 8:45 am]|

BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9157]
RIN 1545-AW33

Guidance Regarding the Treatment of
Certain Contingent Payment Debt
Instruments With One or More
Payments That Are Denominated in, or
Determined by Reference to, a
Nonfunctional Currency

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulation.

SUMMARY: This document contains final
regulations regarding the treatment of
contingent payment debt instruments
for which one or more payments are
denominated in, or determined by
reference to, a currency other than the
taxpayer’s functional currency. These
regulations are necessary because
current regulations do not provide
guidance concerning the tax treatment
of such instruments. The regulations
affect issuers and holders of such
instruments.

DATES: Effective Date: These regulations

are effective August 30, 2004.
Applicability date: These regulations

apply to debt instruments issued on or

after October 29, 2004.

FOR FURTHER INFORMATION CONTACT:

Milton Cahn, (202) 622—3860 (not a toll

free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1831. Responses
to these collections of information are
mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
[respondent/recordkeeper] varies from
48 minutes to 1 hour 12 minutes,
depending on individual circumstances,
with an estimated average of 1 hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
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Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to 26 CFR part 1. On August 29, 2003,
a notice of proposed rulemaking (REG—
106486-98) relating to the taxation of
nonfunctional currency denominated
contingent payment debt instruments
was published in the Federal Register
(68 FR 51944). No public hearing was
requested or held. One written comment
responding to the notice of proposed
rulemaking was received. After
consideration of this comment, the
proposed regulations are adopted as
amended by this Treasury decision. The
revisions are discussed below.

Summary of Comments

Treasury and the IRS received one
comment letter in response to the notice
of proposed rulemaking. The issues
raised in that comment letter are
addressed below.

1. Exceptions Described in § 1.1275-
4(a)(2)

The comment letter notes that in
describing instruments subject to
§ 1.988-6 by reference to § 1.1275—
4(b)(1), it was unclear whether the
exceptions set forth in § 1.1275-4(a)(2)
applied to instruments described in
§1.988-6(a)(1).

It was intended to be implicit from
the reference to § 1.1275—4(b)(1) that
debt instruments excluded from the
application of § 1.1275—4 by reason of
§ 1.1275-4(a)(2) (other than by reason of
being subject to section 988) are
similarly excluded from § 1.988-6.
Nevertheless, the final regulations have
been revised to make explicit that
§ 1.988-6 applies only to debt
instruments to which §1.1275—4 would
otherwise apply (not taking into account
the exclusion for debt instruments that
are subject to section 988).

2. Multicurrency Debt Instruments With
Related Hedges

The comment letter expresses concern
that it may be possible to structure
arrangements to avoid the original issue

discount (OID) rules using a
multicurrency debt instrument that has
a nonfunctional currency as the
predominant currency and partial
hedges of that instrument. That is, it
may be possible to closely replicate the
economic attributes of a dollar
denominated instrument with OID
through a combination of a
multicurrency instrument without OID
and a partial hedge of that instrument.
The comment letter suggests that
§1.988-5(a) would not apply in such a
case, because the hedge would not be a
complete hedge of all payments.

Treasury and the IRS believe that an
anti-abuse rule is appropriate to prevent
the potential abuse described above.
Accordingly, an anti-abuse rule
applicable to debt instruments subject to
section 988 is included in § 1.988—
2(b)(18). This anti-abuse rule is
patterned after the anti-abuse rule
contained in § 1.1275-2(g) and permits
the Commissioner to apply or depart
from the applicable regulations as
necessary or appropriate to achieve a
reasonable result. No inference is
intended as to how the Commissioner
may apply the anti-abuse rule contained
in § 1.1275-2(g) to nonfunctional
currency denominated debt
instruments.

In addition, Treasury and the IRS
believe that § 1.988-2(f) may be applied
in the situation described. Furthermore,
Treasury and the IRS note that under
§1.988-5(a)(8)(iii) the Commissioner
can integrate a foreign currency
denominated debt instrument with a
partial hedge of that instrument.

3. Multicurrency Debt Instrument—
Determination of Predominant Currency

The comment letter proposes the use
of a special anti-abuse rule in the case
where the net present value of all
payments in, or determined with respect
to, the predominant currency of a
multicurrency instrument does not
exceed 50 percent of the present value
of all payments. The letter requests that,
in such a case, the comparable yield be
determined on a synthetic basis by
reference to the weighted average of the
comparable yields in each component
currency rather than by reference to the
predominant currency. There are two
stated rationales for this request. First,
the holder could avoid accrual of OID if
a multicurrency contingent payment
debt instrument’s predominant currency
is a currency with a low interest rate
and the other currencies in which
payments are denominated or with
respect to which payments are
determined are highly inflationary
currencies (but not hyperinflationary
currencies). Second, if the predominant

low interest rate currency in such an
instrument is the U.S. dollar and the
issuer is foreign, a holder’s gain upon
disposition of the instrument would be
characterized as foreign source interest
income rather than as U.S. source
foreign currency gain.

Treasury and the IRS agree that the
letter has identified an issue to be
addressed. However, Treasury and the
IRS believe the proposed solution of
creating a synthetic yield (and
presumably a synthetic currency to
measure currency gain or loss) is overly
complex and would be difficult to
administer. Instead, Treasury and the
IRS have added a special rule that
applies if there is no single currency for
which the net present value in
functional currency of all payments
denominated in, or determined by
reference to, that currency is greater
than 50 percent of the total value of all
payments. In such a case, if the discount
rate attributable to the currency that
would otherwise be the predominant
currency differs by 10 percentage points
or more from the discount rate
attributable to any other currency in
which payments are denominated or
with respect to which payments are
determined, the Commissioner can
determine the predominant currency
under any reasonable method.

4. Integrated Debt Instruments

The comment letter requests
clarification that § 1.988—6 does not
apply to transactions that are composed
of a nonfunctional currency contingent
payment debt instrument (or a
multicurrency debt instrument) and a
qualified hedge and that are subject to
the integration rules of § 1.988-5.
Treasury and the IRS believe that the
proposed regulations are clear on this
point, because § 1.988-5(a)(5)(i)
provides that a taxpayer may treat a debt
instrument and a hedge as an integrated
economic transaction only if, among
other things, all the contingent features
of an instrument are fully hedged such
that the synthetic debt instrument
resulting from integration is not a
contingent payment instrument.
Accordingly, no change has been made
in the final regulations regarding this
issue.

5. Alternative Payment Schedule and
Fixed Yield Rules

Section 1.1275-4(a)(2)(iii) provides
that the contingent payment debt
instrument rules in §1.1275—4 do not
apply to a debt instrument subject to
§1.1272-1(c) (a debt instrument that
provides for certain alternative payment
schedules) or §1.1272—1(d) (a debt
instrument that provides for a fixed
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yield). The comment letter requests that
the final regulations clarify that, for
purposes of applying §§1.1272—1(c) and
1.1272-1(d) to a nonfunctional currency
denominated debt instrument, the yield
of the instrument be determined in the
instrument’s denomination currency,
rather than in the taxpayer’s functional
currency. Treasury and the IRS believe
that it is clear under §1.988—
2(b)(2)(ii)(A) (determinations regarding
OID in a nonfunctional currency
denominated debt instrument are made
in the currency of the debt instrument)
that these provisions are applied by
using the debt instrument’s
denomination currency. Accordingly,
no change has been made in the final
regulations regarding this issue.

6. Predominant Currency of a
Multicurrency Debt Instrument Is the
Same as the Taxpayer’s Functional
Currency

The comment letter requests that the
final regulations clarify that if the
predominant currency of a
multicurrency debt instrument is the
taxpayer’s functional currency, then
section 988 does not apply to that
instrument. Treasury and the IRS
believe that § 1.988—6(d)(4) of the
proposed regulations is clear on this
point. Accordingly, no further
clarification is made in the final
regulations.

7. Other Regulatory Provisions

The comment letter requests that the
final regulations clarify that debt
instruments subject to § 1.988—6 be
treated for purposes of other regulations
as if they were subject to § 1.1275—4.
Section 1.988—6 provides that the rules
of § 1.1275—4 apply to debt instruments
subject to § 1.988-6, except as otherwise
provided in § 1.988-6. Accordingly, a
reference to a debt instrument subject to
§1.1275-4 will also refer to a debt
instrument subject to § 1.988—6, unless
otherwise provided in § 1.988-6.
Treasury and the IRS therefore believe
that no further clarification is necessary.

8. Netting Currency Gain or Loss With
Other Gain or Loss Upon a Disposition
of the Instrument

In response to a request in the
preamble to the proposed regulations for
comments regarding netting, the
comment letter proposes that foreign
currency gain or loss be netted with
other gain or loss on the disposition of
a debt instrument. Treasury and the IRS
are concerned about this type of netting
in the context of foreign currency
contingent payment debt instruments.
Depending on the particular terms of
such an instrument, a change in value

due to a contingency may be recognized
for tax purposes in a year prior to the
recognition of foreign currency gain or
loss upon disposition of the instrument
or may be recognized concurrently with
the recognition of foreign currency gain
or loss upon disposition. Treasury and
the IRS therefore have concluded that
netting is not appropriate in the context
of foreign currency contingent payment
debt instruments.

9. Tax Exempt Foreign Currency
Contingent Payment Debt Instruments

In response to a request in the
preamble to the proposed regulations for
comments regarding tax exempt foreign
currency contingent payment debt
instruments, the comment letter
requests certain modifications to
§1.1275-4(d)(3) to take into account the
policy considerations underlying
§1.988-3(c). Treasury and the IRS
appreciate these comments but believe
the matter deserves more careful study
before any regulations specifically
addressing tax exempt foreign currency
contingent payment debt instruments
can be issued.

10. Multicurrency Debt Instruments
With No Non-Currency Contingencies

In response to the request for
comments contained in the preamble to
the proposed regulations, the comment
letter requests that all gain or loss on a
sale of a multicurrency debt instrument
that has no non-currency contingencies
be characterized wholly as foreign
currency gain or loss. Treasury and the
IRS are concerned that such treatment
would differ inappropriately from the
treatment of gain or loss in respect of a
contingent payment debt instrument
that has currency contingencies and
non-currency contingencies.
Accordingly, no change has been made
in the final regulations regarding this
issue.

Effect on Other Documents

The following publications are
obsolete with regard to debt instruments
issued on or after October 29, 2004:
Announcement 99-76, 1999-2 C.B. 223.

Special Analyses

It has been determined that this final
regulation is not a significant regulatory
action as defined in Executive Order
12866. Therefore, a regulatory
assessment is not required. It is hereby
certified that these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that few, if any, small entities issue or
hold foreign currency denominated
contingent payment debt instruments.

Generally, it is expected that the only
domestic holders of these instruments
will likely be financial institutions,
investment banking firms, investment
funds, and other sophisticated investors,
due to the foreign currency risk and
other contingencies inherent in these
instruments. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
26 U.S.C. 7805({), the notice of proposed
rulemaking preceding these final
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Milton Cahn of the Office
of the Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.988—0 is amended as
follows:
m 1. The introductory text is revised.
m 2. Entries are added for §§ 1.988—
2(b)(18), 1.988-2(h) and 1.988-6.

The revision and additions read as
follows:

§1.988-0 Taxation of gain or loss from a
section 988 transaction; Table of Contents.

This section lists captioned
paragraphs contained in §§1.988-1
through 1.988-6.

* * * * *

§1.988-2 Recognition and Computation of
Exchange Gain or Loss
* * * * *

(b] * Kk *
(18) Interaction of section 988 and
§1.1275-2(g).

* * * * *
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(h) Timing of income and deductions from
notional principal contracts.
* * * * *

§1.988-6 Nonfunctional Currency
Contingent Payment Debt Instruments

(a) In general.

(1) Scope.

(2) Exception for hyperinflationary
currencies.

(b) Instruments described in paragraph
(a)(1)() of this section.

(1) In general.

(2) Application of noncontingent bond
method.

(3) Treatment and translation of amounts
determined under noncontingent bond
method.

(4) Determination of gain or loss not
attributable to foreign currency.

(5) Determination of foreign currency gain
or loss.

(6) Source of gain or loss.

(7) Basis different from adjusted issue
price.

(8) Fixed but deferred contingent
payments.

(c) Examples.

(d) Multicurrency debt instruments.

(1) In general.

(2) Determination of denomination
currency.

(3) Issuer/holder consistency.

(4) Treatment of payments in currencies
other than the denomination currency.

(e) Instruments issued for nonpublicly
traded property.

(1) Applicability.

(2) Separation into components.

(3) Treatment of components consisting of
one or more noncontingent payments in the
same currency.

(4) Treatment of components consisting of
contingent payments.

(5) Basis different from adjusted issue
price.

(6) Treatment of holder on sale, exchange,
or retirement.

(f) Rules for nonfunctional currency tax
exempt obligations described in § 1.1275—
4(d).

(g) Effective date.

m Par. 3. Section 1.988-2 is amended by:

m 1. Adding the text of paragraph

(b)(2)()(B)(2).

m 2. Revising paragraph (b)(2)(i)(B)(2).

m 3. Adding the text of paragraph (b)(18).
The additions and revision read as

follows:

§1.988-2 Recognition and computation of
exchange gain or loss.

* * * * *
b) * x %
2) * ok %
i) * % %
(B) * * * (1) Operative rules. See
§ 1.988-6 for rules applicable to
contingent payment debt instruments
for which one or more payments are
denominated in, or determined by
reference to, a nonfunctional currency.
(2) Certain instruments are not
contingent payment debt instruments.

—— —

For purposes of sections 163(e) and
1271 through 1275 and the regulations
thereunder, a debt instrument does not
provide for contingent payments merely
because the instrument is denominated
in, or all payments of which are
determined with reference to, a single
nonfunctional currency. See § 1.988—6
for the treatment of nonfunctional
currency contingent payment debt
instruments.

* * * * *

(18) Interaction of section 988 and
§1.1275-2(g)—(i) In general. If a
principal purpose of structuring a debt
instrument subject to section 988 and
any related hedges is to achieve a result
that is unreasonable in light of the
purposes of section 163(e), section 988,
sections 1271 through 1275, or any
related section of the Internal Revenue
Code, the Commissioner can apply or
depart from the regulations under the
applicable sections as necessary or
appropriate to achieve a reasonable
result. For example, if this paragraph
(b)(18) applies to a multicurrency debt
instrument and a hedge or hedges, the
Commissioner can wholly or partially
integrate transactions or treat portions of
the debt instrument as separate
instruments where appropriate. See also
§1.1275-2(g).

(ii) Unreasonable result. Whether a
result is unreasonable is determined
based on all the facts and
circumstances. In making this
determination, a significant fact is
whether the treatment of the debt
instrument is expected to have a
substantial effect on the issuer’s or a
holder’s U.S. tax liability. Another
significant fact is whether the result is
obtainable without the application of
§1.988-6 and any related provisions
(e.g., if the debt instrument and the
contingency were entered into
separately). A result will not be
considered unreasonable, however, in
the absence of an expected substantial
effect on the present value of a
taxpayer’s tax liability.

(iii) Effective date. This paragraph
(b)(18) shall apply to debt instruments
issued on or after October 29, 2004.

* * * * *

m Par. 4. Section 1.988-6 is added to
read as follows:

§1.988-6 Nonfunctional currency
contingent payment debt instruments.

(a) In general—(1) Scope. This section
determines the accrual of interest and
the amount, timing, source, and
character of any gain or loss on
nonfunctional currency contingent
payment debt instruments described in
this paragraph (a)(1) and to which

§ 1.1275-4(a) would otherwise apply if
the debt instrument were denominated
in the taxpayer’s functional currency.
Except as provided by the rules in this
section, the rules in § 1.1275—4 (relating
to contingent payment debt
instruments) apply to the following
instruments—

(i) A debt instrument described in
§ 1.1275-4(b)(1) for which all payments
of principal and interest are
denominated in, or determined by
reference to, a single nonfunctional
currency and which has one or more
non-currency related contingencies;

(ii) A debt instrument described in
§ 1.1275-4(b)(1) for which payments of
principal or interest are denominated in,
or determined by reference to, more
than one currency and which has no
non-currency related contingencies;

(ii1) A debt instrument described in
§ 1.1275-4(b)(1) for which payments of
principal or interest are denominated in,
or determined by reference to, more
than one currency and which has one or
more non-currency related
contingencies; and

(iv) A debt instrument otherwise
described in paragraph (a)(1)(i), (ii) or
(iii) of this section, except that the debt
instrument is described in §1.1275—
4(c)(1) rather than § 1.1275-4(b)(1) (e.g.,
the instrument is issued for non-
publicly traded property).

(2) Exception for hyperinflationary
currencies—(i) In general. Except as
provided in paragraph (a)(2)(ii) of this
section, this section shall not apply to
an instrument described in paragraph
(a)(1) of this section if any payment
made under such instrument is
determined by reference to a
hyperinflationary currency, as defined
in §1.985-1(b)(2)(ii)(D). In such case,
the amount, timing, source and
character of interest, principal, foreign
currency gain or loss, and gain or loss
relating to a non-currency contingency
shall be determined under the method
that reflects the instrument’s economic
substance.

(ii) Discretion as to method. If a
taxpayer does not account for an
instrument described in paragraph
(a)(2)(i) of this section in a manner that
reflects the instrument’s economic
substance, the Commissioner may apply
the rules of this section to such an
instrument or apply the principles of
§1.988-2(b)(15), reasonably taking into
account the contingent feature or
features of the instrument.

(b) Instruments described in
paragraph (a)(1)(i) of this section—(1) In
general. Paragraph (b)(2) of this section
provides rules for applying the
noncontingent bond method (as set forth
in §1.1275—4(b)) in the nonfunctional
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currency in which a debt instrument
described in paragraph (a)(1)(i) of this
section is denominated, or by reference
to which its payments are determined
(the denomination currency). Paragraph
(b)(3) of this section describes how
amounts determined in paragraph (b)(2)
of this section shall be translated from
the denomination currency of the
instrument into the taxpayer’s
functional currency. Paragraph (b)(4) of
this section describes how gain or loss
(other than foreign currency gain or
loss) shall be determined and
characterized with respect to the
instrument. Paragraph (b)(5) of this
section describes how foreign currency
gain or loss shall be determined with
respect to accrued interest and principal
on the instrument. Paragraph (b)(6) of
this section provides rules for
determining the source and character of
any gain or loss with respect to the
instrument. Paragraph (b)(7) of this
section provides rules for subsequent
holders of an instrument who purchase
the instrument for an amount other than
the adjusted issue price of the
instrument. Paragraph (c) of this section
provides examples of the application of
paragraph (b) of this section. See
paragraph (d) of this section for the
determination of the denomination
currency of an instrument described in
paragraph (a)(1)(ii) or (iii) of this
section. See paragraph (e) of this section
for the treatment of an instrument
described in paragraph (a)(1)(iv) of this
section.

(2) Application of noncontingent bond
method—i(i) Accrued interest. Interest
accruals on an instrument described in
paragraph (a)(1)(i) of this section are
initially determined in the
denomination currency of the
instrument by applying the
noncontingent bond method, set forth in
§1.1275—-4(b), to the instrument in its
denomination currency. Accordingly,
the comparable yield, projected
payment schedule, and comparable
fixed rate debt instrument, described in
§1.1275-4(b)(4), are determined in the
denomination currency. For purposes of
applying the noncontingent bond
method to instruments described in this
paragraph, the applicable Federal rate
described in § 1.1275—4(b)(4)(i) shall be
the rate described in § 1.1274—4(d) with
respect to the denomination currency.

(ii) Net positive and negative
adjustments. Positive and negative
adjustments, and net positive and net
negative adjustments, with respect to an
instrument described in paragraph
(a)(1)(i) of this section are determined
by applying the rules of § 1.1275-4(b)(6)
(and §1.1275-4(b)(9)(i) and (ii), if
applicable) in the denomination

currency. Accordingly, a net positive
adjustment is treated as additional
interest (in the denomination currency)
on the instrument. A net negative
adjustment first reduces interest that
otherwise would be accrued by the
taxpayer during the current tax year in
the denomination currency. If a net
negative adjustment exceeds the interest
that would otherwise be accrued by the
taxpayer during the current tax year in
the denomination currency, the excess
is treated as ordinary loss (if the
taxpayer is a holder of the instrument)
or ordinary income (if the taxpayer is
the issuer of the instrument). The
amount treated as ordinary loss by a
holder with respect to a net negative
adjustment is limited, however, to the
amount by which the holder’s total
interest inclusions on the debt
instrument (determined in the
denomination currency) exceed the total
amount of the holder’s net negative
adjustments treated as ordinary loss on
the debt instrument in prior taxable
years (determined in the denomination
currency). Similarly, the amount treated
as ordinary income by an issuer with
respect to a net negative adjustment is
limited to the amount by which the
issuer’s total interest deductions on the
debt instrument (determined in the
denomination currency) exceed the total
amount of the issuer’s net negative
adjustments treated as ordinary income
on the debt instrument in prior taxable
years (determined in the denomination
currency). To the extent a net negative
adjustment exceeds the current year’s
interest accrual and the amount treated
as ordinary loss to a holder (or ordinary
income to the issuer), the excess is
treated as a negative adjustment
carryforward, within the meaning of

§ 1.1275-4(b)(6)(iii)(C), in the
denomination currency.

(iii) Adjusted issue price. The
adjusted issue price of an instrument
described in paragraph (a)(1)(i) of this
section is determined by applying the
rules of § 1.1275—-4(b)(7) in the
denomination currency. Accordingly,
the adjusted issue price is equal to the
debt instrument’s issue price in the
denomination currency, increased by
the interest previously accrued on the
debt instrument (determined without
regard to any net positive or net
negative adjustments on the instrument)
and decreased by the amount of any
noncontingent payment and the
projected amount of any contingent
payment previously made on the
instrument. All adjustments to the
adjusted issue price are calculated in
the denomination currency.

(iv) Adjusted basis. The adjusted basis
of an instrument described in paragraph

(a)(1)(i) of this section is determined by
applying the rules of § 1.1275-4(b)(7) in
the taxpayer’s functional currency. In
accordance with those rules, a holder’s
basis in the debt instrument is increased
by the interest previously accrued on
the debt instrument (translated into
functional currency), without regard to
any net positive or net negative
adjustments on the instrument (except
as provided in paragraph (b)(7) or (8) of
this section, if applicable), and
decreased by the amount of any
noncontingent payment and the
projected amount of any contingent
payment previously made on the
instrument to the holder (translated into
functional currency). See paragraph
(b)(3)(iii) of this section for translation
rules.

(v) Amount realized. The amount
realized by a holder and the repurchase
price paid by the issuer on the
scheduled or unscheduled retirement of
a debt instrument described in
paragraph (a)(1)(i) of this section are
determined by applying the rules of
§1.1275-4(b)(7) in the denomination
currency. For example, with regard to a
scheduled retirement at maturity, the
holder is treated as receiving the
projected amount of any contingent
payment due at maturity, reduced by
the amount of any negative adjustment
carryforward. For purposes of
translating the amount realized by the
holder into functional currency, the
rules of paragraph (b)(3)(iv) of this
section shall apply.

(3) Treatment and translation of
amounts determined under
noncontingent bond method—(i)
Accrued interest. The amount of
accrued interest, determined under
paragraph (b)(2)(i) of this section, is
translated into the taxpayer’s functional
currency at the average exchange rate, as
described in § 1.988-2(b)(2)(iii)(A), or,
at the taxpayer’s election, at the
appropriate spot rate, as described in
§ 1.988-2(b)(2)(iii)(B).

(ii) Net positive and negative
adjustments—(A) Net positive
adjustments. A net positive adjustment,
as referenced in paragraph (b)(2)(ii) of
this section, is translated into the
taxpayer’s functional currency at the
spot rate on the last day of the taxable
year in which the adjustment is taken
into account under § 1.1275-4(b)(6), or,
if earlier, the date the instrument is
disposed of or otherwise terminated.

(B) Net negative adjustments. A net
negative adjustment is treated and,
where necessary, is translated from the
denomination currency into the
taxpayer’s functional currency under
the following rules:
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(1) The amount of a net negative
adjustment determined in the
denomination currency that reduces the
current year’s interest in that currency
shall first reduce the current year’s
accrued but unpaid interest, and then
shall reduce the current year’s interest
which was accrued and paid. No
translation is required.

(2) The amount of a net negative
adjustment treated as ordinary income
or loss under § 1.1275—4(b)(6)(iii)(B)
first is attributable to accrued but
unpaid interest accrued in prior taxable
years. For this purpose, the net negative
adjustment shall be treated as
attributable to any unpaid interest
accrued in the immediately preceding
taxable year, and thereafter to unpaid
interest accrued in each preceding
taxable year. The amount of the net
negative adjustment applied to accrued
but unpaid interest is translated into
functional currency at the same rate
used, in each of the respective prior
taxable years, to translate the accrued
interest.

(3) Any amount of the net negative
adjustment remaining after the
application of paragraphs (b)(3)(ii)(B)(1)
and (2) of this section is attributable to
interest accrued and paid in prior
taxable years. The amount of the net
negative adjustment applied to such
amounts is translated into functional
currency at the spot rate on the date the
debt instrument was issued or, if later,
acquired.

(4) Any amount of the net negative
adjustment remaining after application
of paragraphs (b)(3)(ii)(B)(1), (2) and (3)
of this section is a negative adjustment
carryforward, within the meaning of
§ 1.1275-4(b)(6)(iii)(C). A negative
adjustment carryforward is carried
forward in the denomination currency
and is applied to reduce interest
accruals in subsequent years. In the year
in which the instrument is sold,
exchanged or retired, any negative
adjustment carryforward not applied to
interest reduces the holder’s amount
realized on the instrument (in the
denomination currency). An issuer of a
debt instrument described in paragraph
(a)(1)(i) of this section who takes into
income a negative adjustment
carryforward (that is not applied to
interest) in the year the instrument is
retired, as described in §1.1275—
4(b)(6)(iii)(C), translates such income
into functional currency at the spot rate
on the date the instrument was issued.

(iii) Adjusted basis—(A) In general.
Except as otherwise provided in this
paragraph and paragraph (b)(7) or (8) of
this section, a holder determines and
maintains adjusted basis by translating
the denomination currency amounts

determined under § 1.1275—4(b)(7)(iii)
into functional currency as follows:

(1) The holder’s initial basis in the
instrument is determined by translating
the amount paid by the holder to
acquire the instrument (in the
denomination currency) into functional
currency at the spot rate on the date the
instrument was issued or, if later,
acquired.

(2) An increase in basis attributable to
interest accrued on the instrument is
translated at the rate applicable to such
interest under paragraph (b)(3)(i) of this
section.

(3) Any noncontingent payment and
the projected amount of any contingent
payments determined in the
denomination currency that decrease
the holder’s basis in the instrument
under § 1.1275—4(b)(7)(iii) are translated
as follows:

(7)) The payment first is attributable to
the most recently accrued interest to
which prior amounts have not already
been attributed. The payment is
translated into functional currency at
the rate at which the interest was
accrued.

(i]) Any amount remaining after the
application of paragraph
(b)(3)(iii1)(A)(3)(1) of this section is
attributable to principal. Such amounts
are translated into functional currency
at the spot rate on the date the
instrument was issued or, if later,
acquired.

(B) Exception for interest reduced by
a negative adjustment carryforward.
Solely for purposes of this § 1.988-6,
any amounts of accrued interest income
that are reduced as a result of a negative
adjustment carryforward shall be treated
as principal and translated at the spot
rate on the date the instrument was
issued or, if later, acquired.

(iv) Amount realized—(A) Instrument
held to maturity—(1) In general. With
respect to an instrument held to
maturity, a holder translates the amount
realized by separating such amount in
the denomination currency into the
component parts of interest and
principal that make up adjusted basis
prior to translation under paragraph
(b)(3)(iii) of this section, and translating
each of those component parts of the
amount realized at the same rate used to
translate the respective component parts
of basis under paragraph (b)(3)(iii) of
this section. The amount realized first
shall be translated by reference to the
component parts of basis consisting of
accrued interest during the taxpayer’s
holding period as determined under
paragraph (b)(3)(iii) of this section and
ordering such amounts on a last in first
out basis. Any remaining portion of the
amount realized shall be translated by

reference to the rate used to translate the
component of basis consisting of
principal as determined under
paragraph (b)(3)(iii) of this section.

(2) Subsequent purchases at discount
and fixed but deferred contingent
payments. For purposes of this
paragraph (b)(3)(iv) of this section, any
amount which is required to be added
to adjusted basis under paragraph (b)(7)
or (8) of this section shall be treated as
additional interest which was accrued
on the date the amount was added to
adjusted basis. To the extent included in
amount realized, such amounts shall be
translated into functional currency at
the same rates at which they were
translated for purposes of determining
adjusted basis. See paragraphs (b)(7)(iv)
and (b)(8) of this section for rules
governing the rates at which the
amounts are translated for purposes of
determining adjusted basis.

(B) Sale, exchange, or unscheduled
retirement—(1) Holder. In the case of a
sale, exchange, or unscheduled
retirement, application of the rule stated
in paragraph (b)(3)(iv)(A) of this section
shall be as follows. The holder’s amount
realized first shall be translated by
reference to the principal component of
basis as determined under paragraph
(b)(3)(iii) of this section, and then to the
component of basis consisting of
accrued interest as determined under
paragraph (b)(3)(iii) of this section and
ordering such amounts on a first in first
out basis. Any gain recognized by the
holder (i.e., any excess of the sale price
over the holder’s basis, both expressed
in the denomination currency) is
translated into functional currency at
the spot rate on the payment date.

(2) Issuer. In the case of an
unscheduled retirement of the debt
instrument, any excess of the adjusted
issue price of the debt instrument over
the amount paid by the issuer
(expressed in denomination currency)
shall first be attributable to accrued
unpaid interest, to the extent the
accrued unpaid interest had not been
previously offset by a negative
adjustment, on a last-in-first-out basis,
and then to principal. The accrued
unpaid interest shall be translated into
functional currency at the rate at which
the interest was accrued. The principal
shall be translated at the spot rate on the
date the debt instrument was issued.

(C) Effect of negative adjustment
carryforward with respect to the issuer.
Any amount of negative adjustment
carryforward treated as ordinary income
under § 1.1275-4(b)(6)(iii)(C) shall be
translated at the exchange rate on the
day the debt instrument was issued.

(4) Determination of gain or loss not
attributable to foreign currency. A



52822

Federal Register/Vol. 69, No. 167/Monday, August 30, 2004/Rules and Regulations

holder of a debt instrument described in
paragraph (a)(1)(i) of this section shall
recognize gain or loss upon sale,
exchange, or retirement of the
instrument equal to the difference
between the amount realized with
respect to the instrument, translated
into functional currency as described in
paragraph (b)(3)(iv) of this section, and
the adjusted basis in the instrument,
determined and maintained in
functional currency as described in
paragraph (b)(3)(iii) of this section. The
amount of any gain or loss so
determined is characterized as provided
in §1.1275-4(b)(8), and sourced as
provided in paragraph (b)(6) of this
section.

(5) Determination of foreign currency
gain or loss—(i) In general. Other than
in a taxable disposition of the debt
instrument, foreign currency gain or loss
is recognized with respect to a debt
instrument described in paragraph
(a)(1)(i) of this section only when
payments are made or received. No
foreign currency gain or loss is
recognized with respect to a net positive
or negative adjustment, as determined
under paragraph (b)(2)(ii) of this section
(except with respect to a positive
adjustment described in paragraph (b)(8)
of this section). As described in this
paragraph (b)(5), foreign currency gain
or loss is determined in accordance with
the rules of §1.988-2(b).

(ii) Foreign currency gain or loss
attributable to accrued interest. The
amount of foreign currency gain or loss
recognized with respect to payments of
interest previously accrued on the
instrument is determined by translating
the amount of interest paid or received
into functional currency at the spot rate
on the date of payment and subtracting
from such amount the amount
determined by translating the interest
paid or received into functional
currency at the rate at which such
interest was accrued under the rules of
paragraph (b)(3)(i) of this section. For
purposes of this paragraph, the amount
of any payment that is treated as
accrued interest shall be reduced by the
amount of any net negative adjustment
treated as ordinary loss (to the holder)
or ordinary income (to the issuer), as
provided in paragraph (b)(2)(ii) of this
section. For purposes of determining
whether the payment consists of interest
or principal, see the payment ordering
rules in paragraph (b)(5)(iv) of this
section.

(iii) Principal. The amount of foreign
currency gain or loss recognized with
respect to payment or receipt of
principal is determined by translating
the amount paid or received into
functional currency at the spot rate on

the date of payment or receipt and
subtracting from such amount the
amount determined by translating the
principal into functional currency at the
spot rate on the date the instrument was
issued or, in case of the holder, if later,
acquired. For purposes of determining
whether the payment consists of interest
or principal, see the payment ordering
rules in paragraph (b)(5)(iv) of this
section.

(iv) Payment ordering rules—(A) In
general. Except as provided in
paragraph (b)(5)(iv)(B) of this section,
payments with respect to an instrument
described in paragraph (a)(1)(i) of this
section shall be treated as follows:

(1) A payment shall first be
attributable to any net positive
adjustment on the instrument that has
not previously been taken into account.

(2) Any amount remaining after
applying paragraph (b)(5)(iv)(A)(1) of
this section shall be attributable to
accrued but unpaid interest, remaining
after reduction by any net negative
adjustment, and shall be attributable to
the most recent accrual period to the
extent prior amounts have not already
been attributed to such period.

(3) Any amount remaining after
applying paragraphs (b)(5)(iv)(A)(1) and
(2) of this section shall be attributable to
principal. Any interest paid in the
current year that is reduced by a net
negative adjustment shall be considered
a payment of principal for purposes of
determining foreign currency gain or
loss.

(B) Special rule for sale or exchange
or unscheduled retirement. Payments
made or received upon a sale or
exchange or unscheduled retirement
shall first be applied against the
principal of the debt instrument (or in
the case of a subsequent purchaser, the
purchase price of the instrument in
denomination currency) and then
against accrued unpaid interest (in the
case of a holder, accrued while the
holder held the instrument).

(C) Subsequent purchaser that has a
positive adjustment allocated to a daily
portion of interest. A positive
adjustment that is allocated to a daily
portion of interest pursuant to
paragraph (b)(7)(iv) of this section shall
be treated as interest for purposes of
applying the payment ordering rule of
this paragraph (b)(5)(iv).

(6) Source of gain or loss. The source
of foreign currency gain or loss
recognized with respect to an
instrument described in paragraph
(a)(1)(i) of this section shall be
determined pursuant to § 1.988—4.
Consistent with the rules of §1.1275—
4(b)(8), all gain (other than foreign
currency gain) on an instrument

described in paragraph (a)(1)(i) of this
section is treated as interest income for
all purposes. The source of an ordinary
loss (other than foreign currency loss)
with respect to an instrument described
in paragraph (a)(1)(i) of this section
shall be determined pursuant to
§1.1275—-4(b)(9)(iv). The source of a
capital loss with respect to an
instrument described in paragraph
(a)(1)(i) of this section shall be
determined pursuant to § 1.865—1(b)(2).
(7) Basis different from adjusted issue
price—(i) In general. The rules of
§1.1275-4(b)(9)(i), except as set forth in
this paragraph (b)(7), shall apply to an
instrument described in paragraph
(a)(1)(i) of this section purchased by a
subsequent holder for more or less than
the instrument’s adjusted issue price.
(ii) Determination of basis. If an
instrument described in paragraph
(a)(1)(i) of this section is purchased by
a subsequent holder, the subsequent
holder’s initial basis in the instrument
shall equal the amount paid by the
holder to acquire the instrument,
translated into functional currency at
the spot rate on the date of acquisition.
(iii) Purchase price greater than
adjusted issue price. If the purchase
price of the instrument (determined in
the denomination currency) exceeds the
adjusted issue price of the instrument,
the holder shall, consistent with the
rules of § 1.1275-4(b)(9)(1)(B),
reasonably allocate such excess to the
daily portions of interest accrued on the
instrument or to a projected payment on
the instrument. To the extent
attributable to interest, the excess shall
be reasonably allocated over the
remaining term of the instrument to the
daily portions of interest accrued and
shall be a negative adjustment on the
dates the daily portions accrue. On the
date of such adjustment, the holder’s
adjusted basis in the instrument is
reduced by the amount treated as a
negative adjustment under this
paragraph (b)(7)(iii), translated into
functional currency at the rate used to
translate the interest which is offset by
the negative adjustment. To the extent
related to a projected payment, such
excess shall be treated as a negative
adjustment on the date the payment is
made. On the date of such adjustment,
the holder’s adjusted basis in the
instrument is reduced by the amount
treated as a negative adjustment under
this paragraph (b)(7)(iii), translated into
functional currency at the spot rate on
the date the instrument was acquired.
(iv) Purchase price less than adjusted
issue price. If the purchase price of the
instrument (determined in the
denomination currency) is less than the
adjusted issue price of the instrument,
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the holder shall, consistent with the
rules of § 1.1275—4(b)(9)(1)(C),
reasonably allocate the difference to the
daily portions of interest accrued on the
instrument or to a projected payment on
the instrument. To the extent
attributable to interest, the difference
shall be reasonably allocated over the
remaining term of the instrument to the
daily portions of interest accrued and
shall be a positive adjustment on the
dates the daily portions accrue. On the
date of such adjustment, the holder’s
adjusted basis in the instrument is
increased by the amount treated as a
positive adjustment under this
paragraph (b)(7)(iv), translated into
functional currency at the rate used to
translate the interest to which it relates.
For purposes of determining adjusted
basis under paragraph (b)(3)(iii) of this
section, such increase in adjusted basis
shall be treated as an additional accrual
of interest during the period to which
the positive adjustment relates. To the
extent related to a projected payment,
such difference shall be treated as a
positive adjustment on the date the
payment is made. On the date of such
adjustment, the holder’s adjusted basis
in the instrument is increased by the
amount treated as a positive adjustment
under this paragraph (b)(7)(iv),
translated into functional currency at
the spot rate on the date the adjustment
is taken into account. For purposes of
determining the amount realized on the
instrument in functional currency under
paragraph (b)(3)(iv) of this section,
amounts attributable to the excess of the
adjusted issue price of the instrument
over the purchase price of the
instrument shall be translated into
functional currency at the same rate at
which the corresponding adjustments
are taken into account under this
paragraph (b)(7)(iv) for purposes of
determining the adjusted basis of the
instrument.

(8) Fixed but deferred contingent
payments. In the case of an instrument
with a contingent payment that becomes
fixed as to amount before the payment
is due, the rules of § 1.1275—4(b)(9)(ii)
shall be applied in the denomination
currency of the instrument. For this
purpose, foreign currency gain or loss
shall be recognized on the date payment
is made or received with respect to the
instrument under the principles of
paragraph (b)(5) of this section. Any
increase or decrease in basis required
under § 1.1275—4(b)(9)(i1)(D) shall be
taken into account at the same exchange
rate as the corresponding net positive or
negative adjustment is taken into
account.

(c) Examples. The provisions of
paragraph (b) of this section may be

illustrated by the following examples. In
each example, assume that the
instrument described is a debt
instrument for federal income tax
purposes. No inference is intended,
however, as to whether the instrument
is a debt instrument for federal income
tax purposes. The examples are as
follows:

Example 1. Treatment of net positive
adjustment —(i) Facts. On December 31,
2004, Z, a calendar year U.S. resident
taxpayer whose functional currency is the
U.S. dollar, purchases from a foreign
corporation, at original issue, a zero-coupon
debt instrument with a non-currency
contingency for £1000. All payments of
principal and interest with respect to the
instrument are denominated in, or
determined by reference to, a single
nonfunctional currency (the British pound).
The debt instrument would be subject to
§1.1275—4(b) if it were denominated in
dollars. The debt instrument’s comparable
yield, determined in British pounds under
paragraph (b)(2)(i) of this section and
§1.1275-4(b), is 10 percent, compounded
annually, and the projected payment
schedule, as constructed under the rules of
§1.1275-4(b), provides for a single payment
of £1210 on December 31, 2006 (consisting of
a noncontingent payment of £975 and a
projected payment of £235). The debt
instrument is a capital asset in the hands of
Z. Z does not elect to use the spot-rate
convention described in §1.988—
2(b)(2)(iii)(B). The payment actually made on
December 31, 2006, is £1300. The relevant
pound/dollar spot rates over the term of the
instrument are as follows:

Spot rate
Date (pounds to dollars)
Dec. 31, 2004 ........... £1.00 = $1.00
Dec. 31, 2005 ........... £1.00 = $1.10
Dec. 31, 2006 ........... £1.00 = $1.20

Average rate

Accrual period (pounds to dollars)

£1.00 = $1.05
£1.00 = $1.15

(ii) Treatment in 2005—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £100 of interest on the debt
instrument for 2005 (issue price of £1000 x
10 percent). Under paragraph (b)(3)(i) of this
section, Z translates the £100 at the average
exchange rate for the accrual period ($1.05 x
£100 = $105). Accordingly, Z has interest
income in 2005 of $105.

(B) Adjusted issue price and basis. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued in 2005. Thus, on January 1, 2006,
the adjusted issue price of the debt
instrument is £1100. For purposes of
determining Z’s dollar basis in the debt

instrument, the $1000 basis ($1.00 x £1000
original cost basis) is increased by the £100
of accrued interest, translated at the rate at
which interest was accrued for 2005. See
paragraph (b)(3)(iii) of this section.
Accordingly, Z’s adjusted basis in the debt
instrument as of January 1, 2006, is $1105.

(iii) Treatment in 2006—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £110 of interest on the debt
instrument for 2006 (adjusted issue price of
£1100 x 10 percent). Under paragraph
(b)(3)(i) of this section, Z translates the £110
at the average exchange rate for the accrual
period ($1.15 x £110 = $126.50).
Accordingly, Z has interest income in 2006
of $126.50.

(B) Effect of net positive adjustment. The
payment actually made on December 31,
2006, is £1300, rather than the projected
£1210. Under paragraph (b)(2)(ii) of this
section, Z has a net positive adjustment of
£90 on December 31, 2006, attributable to the
difference between the amount of the actual
payment and the amount of the projected
payment. Under paragraph (b)(3)(ii)(A) of this
section, the £90 net positive adjustment is
treated as additional interest income and is
translated into dollars at the spot rate on the
last day of the year ($1.20 x £90 = $108).
Accordingly, Z has a net positive adjustment
of $108 resulting in a total interest inclusion
for 2006 of $234.50 ($126.50 + $108 =
$234.50).

(C) Adjusted issue price and basis. Based
on the projected payment schedule, the
adjusted issue price of the debt instrument
immediately before the payment at maturity
is £1210 (£1100 plus £110 of accrued interest
for 2006). Z’s adjusted basis in dollars, based
only on the noncontingent payment and the
projected amount of the contingent payment
to be received, is $1231.50 ($1105 plus
$126.50 of accrued interest for 2006).

(D) Amount realized. Even though Z
receives £1300 at maturity, for purposes of
determining the amount realized, Z is treated
under paragraph (b)(2)(v) of this section as
receiving the projected amount of the
contingent payment on December 31, 2006.
Therefore, Z is treated as receiving £1210 on
December 31, 2006. Under paragraph
(b)(3)(iv) of this section, Z translates its
amount realized into dollars and computes
its gain or loss on the instrument (other than
foreign currency gain or loss) by breaking the
amount realized into its component parts.
Accordingly, £100 of the £1210 (representing
the interest accrued in 2005) is translated at
the rate at which it was accrued (£1 = $1.05),
resulting in an amount realized of $105; £110
of the £1210 (representing the interest
accrued in 2006) is translated into dollars at
the rate at which it was accrued (£1 = $1.15),
resulting in an amount realized of $126.50;
and £1000 of the £1210 (representing a return
of principal) is translated into dollars at the
spot rate on the date the instrument was
purchased (£1 = $1), resulting in an amount
realized of $1000. Z’s total amount realized
is $1231.50, the same as its basis, and Z
recognizes no gain or loss (before
consideration of foreign currency gain or
loss) on retirement of the instrument.

(E) Foreign currency gain or loss. Under
paragraph (b)(5) of this section Z recognizes
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foreign currency gain under section 988 on
the instrument with respect to the
consideration actually received at maturity
(except for the net positive adjustment),
£1210. The amount of recognized foreign
currency gain is determined based on the
difference between the spot rate on the date
the instrument matures and the rates at
which the principal and interest were taken
into account. With respect to the portion of
the payment attributable to interest accrued
in 2005, the foreign currency gain is $15
[£100 x ($1.20 — $1.05)]. With respect to
interest accrued in 2006, the foreign currency
gain equals $5.50 [£110 x ($1.20—$1.15)].
With respect to principal, the foreign
currency gain is $200 [£1000 x

($1.20 — $1.00)]. Thus, Z recognizes a total
foreign currency gain on December 31, 2006,
of $220.50.

(F) Source. Z has interest income of $105
in 2005, interest income of $234.50 in 2006
(attributable to £110 of accrued interest and
the £90 net positive adjustment), and a
foreign currency gain of $220.50 in 2006.
Under paragraph (b)(6) of this section and
section 862(a)(1), the interest income is
sourced by reference to the residence of the
payor and is therefore from sources without
the United States. Under paragraph (b)(6) of
this section and § 1.988—4, Z’s foreign
currency gain of $220.50 is sourced by
reference to Z’s residence and is therefore
from sources within the United States.

Example 2. Treatment of net negative
adjustment—

(i) Facts. Assume the same facts as in
Example 1, except that Z receives £975 at
maturity instead of £1300.

(ii) Treatment in 2005. The treatment of the
debt instrument in 2005 is the same as in
Example 1. Thus, Z has interest income in
2005 of $105. On January 1, 2006, the
adjusted issue price of the debt instrument is
£1100, and Z’s adjusted basis in the
instrument is $1105.

(iii) Treatment in 2006—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section and based on the comparable
yield, Z’s accrued interest for 2006 is £110
(adjusted issue price of £1100 x 10 percent).
Under paragraph (b)(3)(i) of this section, the
£110 of accrued interest is translated at the
average exchange rate for the accrual period
($1.15 X £110 = $126.50).

(B) Effect of net negative adjustment. The
payment actually made on December 31,
2006, is £975, rather than the projected
£1210. Under paragraph (b)(2)(ii) of this
section, Z has a net negative adjustment of
£235 on December 31, 2006, attributable to
the difference between the amount of the
actual payment and the amount of the
projected payment. Z’s accrued interest
income of £110 in 2006 is reduced to zero by
the net negative adjustment. Under paragraph
(b)(3)(ii)(B)(1) of this section the net negative
adjustment which reduces the current year’s
interest is not translated into functional
currency. Under paragraph (b)(2)(ii) of this
section, Z treats the remaining £125 net
negative adjustment as an ordinary loss to the
extent of the £100 previously accrued interest
in 2005. This £100 ordinary loss is
attributable to interest accrued but not paid
in the preceding year. Therefore, under

paragraph (b)(3)(ii)(B)(2) of this section, Z
translates the loss into dollars at the average
rate for such year (£1 = $1.05). Accordingly,
Z has an ordinary loss of $105 in 2006. The
remaining £25 of net negative adjustment is
a negative adjustment carryforward under
paragraph (b)(2)(ii) of this section.

(C) Adjusted issue price and basis. Based
on the projected payment schedule, the
adjusted issue price of the debt instrument
immediately before the payment at maturity
is £1210 (£1100 plus £110 of accrued interest
for 2006). Z’s adjusted basis in dollars, based
only on the noncontingent payments and the
projected amount of the contingent payments
to be received, is $1231.50 ($1105 plus
$126.50 of accrued interest for 2006).

(D) Amount realized. Even though Z
receives £975 at maturity, for purposes of
determining the amount realized, Z is treated
under paragraph (b)(2)(v) of this section as
receiving the projected amount of the
contingent payment on December 31, 2006,
reduced by the amount of Z’s negative
adjustment carryforward of £25. Therefore, Z
is treated as receiving £1185 (£1210 —£25) on
December 31, 2006. Under paragraph
(b)(3)(iv) of this section, Z translates its
amount realized into dollars and computes
its gain or loss on the instrument (other than
foreign currency gain or loss) by breaking the
amount realized into its component parts.
Accordingly, £100 of the £1185 (representing
the interest accrued in 2005) is translated at
the rate at which it was accrued (£1 = $1.05),
resulting in an amount realized of $105; £110
of the £1185 (representing the interest
accrued in 2006) is translated into dollars at
the rate at which it was accrued (£1 = $1.15),
resulting in an amount realized of $126.50;
and £975 of the £1185 (representing a return
of principal) is translated into dollars at the
spot rate on the date the instrument was
purchased (£1 = $1), resulting in an amount
realized of $975. Z’s amount realized is
$1206.50 ($105 + $126.50 + $975 =
$1206.50), and Z recognizes a capital loss
(before consideration of foreign currency gain
or loss) of $25 on retirement of the
instrument ($1206.50 —$1231.50 = — $25).

(E) Foreign currency gain or loss. Z
recognizes foreign currency gain with respect
to the consideration actually received at
maturity, £975. Under paragraph (b)(5)(ii) of
this section, no foreign currency gain or loss
is recognized with respect to unpaid accrued
interest reduced to zero by the net negative
adjustment resulting in 2006. In addition, no
foreign currency gain or loss is recognized
with respect to unpaid accrued interest from
2005, also reduced to zero by the ordinary
loss. Accordingly, Z recognizes foreign
currency gain with respect to principal only.
Thus, Z recognizes a total foreign currency
gain on December 31, 2006, of $195 [£975 X
($1.20—-$1.00)].

(F) Source. In 2006, Z has an ordinary loss
of $105, a capital loss of $25, and a foreign
currency gain of $195. Under paragraph (b)(6)
of this section and §1.1275-4(b)(9)(iv), the
$105 ordinary loss generally reduces Z’s
foreign source passive income under section
904(d) and the regulations thereunder. Under
paragraph (b)(6) of this section and § 1.865—
1(b)(2), the $25 capital loss is sourced by
reference to how interest income on the

instrument would have been sourced.
Therefore, the $25 capital loss generally
reduces Z’s foreign source passive income
under section 904(d) and the regulations
thereunder. Under paragraph (b)(6) of this
section and § 1.988—4, Z’s foreign currency
gain of $195 is sourced by reference to Z’s
residence and is therefore from sources
within the United States.

Example 3. Negative adjustment and
periodic interest payments—(i) Facts. On
December 31, 2004, Z, a calendar year U.S.
resident taxpayer whose functional currency
is the U.S. dollar, purchases from a foreign
corporation, at original issue, a two-year debt
instrument with a non-currency contingency
for £1000. All payments of principal and
interest with respect to the instrument are
denominated in, or determined by reference
to, a single nonfunctional currency (the
British pound). The debt instrument would
be subject to § 1.1275—4(b) if it were
denominated in dollars. The debt
instrument’s comparable yield, determined
in British pounds under §§ 1.988-2(b)(2) and
1.1275-4(b), is 10 percent, compounded
semiannually. The debt instrument provides
for semiannual interest payments of £30
payable each June 30, and December 31, and
a contingent payment at maturity on
December 31, 2006, which is projected to
equal £1086.20 (consisting of a
noncontingent payment of £980 and a
projected payment of £106.20) in addition to
the interest payable at maturity. The debt
instrument is a capital asset in the hands of
Z. Z does not elect to use the spot-rate
convention described in §1.988—
2(b)(2)(iii)(B). The payment actually made on
December 31, 2006, is £981.00. The relevant
pound/dollar spot rates over the term of the
instrument are as follows:

Spot rate
Date (poundps to dollars)
Dec. 31, 2004 £1.00 = $1.00
June 30, 2005 . £1.00 = $1.20
Dec. 31, 2005 . £1.00 = $1.40
June 30, 2006 . £1.00 = $1.60
Dec. 31, 2006 £1.00 = $1.80

Average rate

Accrual period (pounds to dollars)

Jan.—June 2005 ........ £1.00 = $1.10
July—Dec. 2005 .. £1.00 = $1.30
Jan.—June 2006 ........ | £1.00 = $1.50
July—Dec. 2006 ......... £1.00 = $1.70

(ii) Treatment in 2005—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £50 of interest on the debt
instrument for the January—June accrual
period (issue price of £1000 x 10 percent/2).
Under paragraph (b)(3)(i) of this section, Z
translates the £50 at the average exchange
rate for the accrual period ($1.10 X £50 =
$55.00). Similarly, Z accrues £51 of interest
in the July-December accrual period [(£1000
+ £50 —£30) x 10 percent/2], which is
translated at the average exchange rate for the
accrual period ($1.30 x £51 = $66.30).
Accordingly, Z accrues $121.30 of interest
income in 2005.
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(B) Adjusted issue price and basis—(1)
January-june accrual period. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued, and decreased by the interest
payment made, in the January—June accrual
period. Thus, on July 1, 2005, the adjusted
issue price of the debt instrument is £1020
(£1000 + £50 — £30 = £1020). For purposes
of determining Z’s dollar basis in the debt
instrument, the $1000 basis is increased by
the £50 of accrued interest, translated, under
paragraph (b)(3)(iii) of this section, at the rate
at which interest was accrued for the
January—June accrual period ($1.10 X £50 =
$55). The resulting amount is reduced by the
£30 payment of interest made during the
accrual period, translated, under paragraph
(b)(3)(iii) of this section and §1.988-2(b)(7),
at the rate applicable to accrued interest
($1.10 x £30 = $33). Accordingly, Z’s
adjusted basis as of July 1, 2005, is $1022
($1000 + $55 — $33).

(2) July-December accrual period. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued, and decreased by the interest
payment made, in the July—December accrual
period. Thus, on January 1, 2006, the
adjusted issue price of the instrument is
£1041 (£1020 + £51 — £30 = £1041). For
purposes of determining Z’s dollar basis in
the debt instrument, the $1022 basis is
increased by the £51 of accrued interest,
translated, under paragraph (b)(3)(iii) of this
section, at the rate at which interest was
accrued for the July-December accrual period
($1.30 x £51 = $66.30). The resulting amount
is reduced by the £30 payment of interest
made during the accrual period, translated,
under paragraph (b)(3)(iii) of this section and
§1.988-2(b)(7), at the rate applicable to
accrued interest ($1.30 x £30 = $39).
Accordingly, Z’s adjusted basis as of January
1, 2006, is $1049.30 ($1022 + $66.30 — $39).

(C) Foreign currency gain or loss. Z will
recognize foreign currency gain on the
receipt of each £30 payment of interest
actually received during 2005. The amount of
foreign currency gain in each case is
determined, under paragraph (b)(5)(ii) of this
section, by reference to the difference
between the spot rate on the date the £30
payment was made and the average exchange
rate for the accrual period during which the
interest accrued. Accordingly, Z recognizes
$3 of foreign currency gain on the January—
June interest payment [£30 x ($1.20 —
$1.10)], and $3 of foreign currency gain on
the July—December interest payment [£30 x
($1.40 — $1.30)]. Z recognizes in 2005 a total
of $6 of foreign currency gain.

(D) Source. Z has interest income of
$121.30 and a foreign currency gain of $6.
Under paragraph (b)(6) of this section and
section 862(a)(1), the interest income is
sourced by reference to the residence of the
payor and is therefore from sources without
the United States. Under paragraph (b)(6) of
this section and § 1.988—4, Z’s foreign

currency gain of $6 is sourced by reference
to Z’s residence and is therefore from sources
within the United States.

(iii) Treatment in 2006—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z’s accrued interest for the January—
June accrual period is £52.05 (adjusted issue
price of £1041 x 10 percent/2). Under
paragraph (b)(3)(i) of this section, Z translates
the £52.05 at the average exchange rate for
the accrual period ($1.50 x £52.05 = $78.08).
Similarly, Z accrues £53.15 of interest in the
July—December accrual period [(£1041 +
£52.05 —£30) x 10 percent/2], which is
translated at the average exchange rate for the
accrual period ($1.70 x £53.15 = $90.35).
Accordingly, Z accrues £105.20, or $168.43,
of interest income in 2006.

(B) Effect of net negative adjustment. The
payment actually made on December 31,
2006, is £981.00, rather than the projected
£1086.20. Under paragraph (b)(2)(ii)(B) of
this section, Z has a net negative adjustment
of £105.20 on December 31, 2006,
attributable to the difference between the
amount of the actual payment and the
amount of the projected payment. Z’s
accrued interest income of £105.20 in 2006
is reduced to zero by the net negative
adjustment. Elimination of the 2006 accrued
interest fully utilizes the net negative
adjustment.

(C) Adjusted issue price and basis—(1)
January—June accrual period. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued, and decreased by the interest
payment made, in the January—June accrual
period. Thus, on July 1, 2006, the adjusted
issue price of the debt instrument is £1063.05
(£1041 + £52.05 — £30 = £1063.05). For
purposes of determining Z’s dollar basis in
the debt instrument, the $1049.30 adjusted
basis is increased by the £52.05 of accrued
interest, translated, under paragraph
(b)(3)(iii) of this section, at the rate at which
interest was accrued for the January—June
accrual period ($1.50 x £52.05 = $78.08). The
resulting amount is reduced by the £30
payment of interest made during the accrual
period, translated, under paragraph (b)(3)(iii)
of this section and § 1.988-2(b)(7), at the rate
applicable to accrued interest ($1.50 x £30 =
$45). Accordingly, Z’s adjusted basis as of
July 1, 2006, is $1082.38 ($1049.30 + $78.08
— $45).

(2) July-December accrual period. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued, and decreased by the interest
payment made, in the July-December accrual
period. Thus, immediately before maturity on
December 31, 2006, the adjusted issue price
of the instrument is £1086.20 (£1063.05 +
£53.15 — £30 = £1086.20). For purposes of
determining Z’s dollar basis in the debt
instrument, the $1082.38 adjusted basis is
increased by the £53.15 of accrued interest,
translated, under paragraph (b)(3)(iii) of this

section, at the rate at which interest was
accrued for the July-December accrual period
($1.70 x £53.15 = $90.36). The resulting
amount is reduced by the £30 payment of
interest made during the accrual period,
translated, under paragraph (b)(3)(iii) of this
section and § 1.988-2(b)(7), at the rate
applicable to accrued interest ($1.70 x £30 =
$51). Accordingly, Z’s adjusted basis on
December 31, 2006, immediately prior to
maturity is $1121.74 ($1082.38 + $90.36 —
$51).

(D) Amount realized. Even though Z
receives £981.00 at maturity, for purposes of
determining the amount realized, Z is treated
under paragraph (b)(2)(v) of this section as
receiving the projected amount of the
contingent payment on December 31, 2006.
Therefore, Z is treated as receiving £1086.20
on December 31, 2006. Under paragraph
(b)(3)(iv) of this section, Z translates its
amount realized into dollars and computes
its gain or loss on the instrument (other than
foreign currency gain or loss) by breaking the
amount realized into its component parts.
Accordingly, £20 of the £1086.20
(representing the interest accrued in the
January—June 2005 accrual period, less £30
interest paid) is translated into dollars at the
rate at which it was accrued (£1 = $1.10),
resulting in an amount realized of $22; £21
of the £1086.20 (representing the interest
accrued in the July-December 2005 accrual
period, less £30 interest paid) is translated
into dollars at the rate at which it was
accrued (£1 = $1.30), resulting in an amount
realized of $27.30; £22.05 of the £1086.20
(representing the interest accrued in the
January—June 2006 accrual period, less £30
interest paid) is translated into dollars at the
rate at which it was accrued (£1 = $1.50),
resulting in an amount realized of $33.08;
£23.15 of the £1086.20 (representing the
interest accrued in the July 1-December 31,
2006 accrual period, less the £30 interest
payment) is translated into dollars at the rate
at which it was accrued (£1 = $1.70),
resulting in an amount realized of $39.36;
and £1000 (representing principal) is
translated into dollars at the spot rate on the
date the instrument was purchased (£1 = $1),
resulting in an amount realized of $1000.
Accordingly, Z’s total amount realized is
$1121.74 ($22 + $27.30 + $33.08 + $39.36 +
$1000), the same as its basis, and Z
recognizes no gain or loss (before
consideration of foreign currency gain or
loss) on retirement of the instrument.

(E) Foreign currency gain or loss. Z
recognizes foreign currency gain with respect
to each £30 payment actually received during
2006. These payments, however, are treated
as payments of principal for this purpose
because all 2006 accrued interest is reduced
to zero by the net negative adjustment. See
paragraph (b)(5)(iv)(A)(3) of this section. The
amount of foreign currency gain in each case
is determined, under paragraph (b)(5)(iii) of
this section, by reference to the difference
between the spot rate on the date the £30
payment is made and the spot rate on the
date the debt instrument was issued.
Accordingly, Z recognizes $18 of foreign
currency gain on the January—June 2006
interest payment [£30 x ($1.60 — $1.00)], and
$24 of foreign currency gain on the July-
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December 2006 interest payment [£30 x
($1.80 — $1.00)]. Z separately recognizes
foreign currency gain with respect to the
consideration actually received at maturity,
£981.00. The amount of such gain is
determined based on the difference between
the spot rate on the date the instrument
matures and the rates at which the principal
and interest were taken into account. With
respect to the portion of the payment
attributable to interest accrued in January—
June 2005 (other than the £30 payments), the
foreign currency gain is $14 [£20 x ($1.80 —
$1.10)]. With respect to the portion of the
payment attributable to interest accrued in
July—December 2005 (other than the £30
payments), the foreign currency gain is
$10.50 [£21 % ($1.80 — $1.30)]. With respect
to the portion of the payment attributable to
interest accrued in 2006 (other than the £30
payments), no foreign currency gain or loss
is recognized under paragraph (b)(5)(ii) of
this section because such interest was
reduced to zero by the net negative
adjustment. With respect to the portion of the
payment attributable to principal, the foreign
currency gain is $752 [£940 x ($1.80 —
$1.00)]. Thus, Z recognizes a foreign currency
gain of $42 on receipt of the two £30
payments in 2006, and $776.50 ($14 + $10.50
+ $752) on receipt of the payment at
maturity, for a total 2006 foreign currency
gain of $818.50.

(F) Source. Under paragraph (b)(6) of this
section and § 1.988—4, Z’s foreign currency
gain of $818.50 is sourced by reference to Z’s
residence and is therefore from sources
within the United States.

Example 4. Purchase price greater than
adjusted issue price —(i) Facts. On July 1,
2005, Z, a calendar year U.S. resident
taxpayer whose functional currency is the
U.S. dollar, purchases a debt instrument with
a non-currency contingency for £1405. All
payments of principal and interest with
respect to the instrument are denominated in,
or determined by reference to, a single
nonfunctional currency (the British pound).
The debt instrument would be subject to
§1.1275-4(b) if it were denominated in
dollars. The debt instrument was originally
issued by a foreign corporation on December
31, 2003, for an issue price of £1000, and
matures on December 31, 2006. The debt
instrument’s comparable yield, determined
in British pounds under §§ 1.988-2(b)(2) and
1.1275-4(b), is 10.25 percent, compounded
semiannually, and the projected payment
schedule for the debt instrument (determined
as of the issue date under the rules of
§ 1.1275-4(b)) provides for a single payment
at maturity of £1349.70 (consisting of a
noncontingent payment of £1000 and a
projected payment of £349.70). At the time of
the purchase, the adjusted issue price of the
debt instrument is £1161.76, assuming
semiannual accrual periods ending on June
30 and December 31 of each year. The
increase in the value of the debt instrument
over its adjusted issue price is due to an
increase in the expected amount of the
contingent payment. The debt instrument is
a capital asset in the hands of Z. Z does not
elect to use the spot-rate convention
described in § 1.988-2(b)(2)(iii)(B). The
payment actually made on December 31,

2006, is £1400. The relevant pound/dollar
spot rates over the term of the instrument are
as follows:

Spot rate
Date (pounds to dollars)
July 1, 2005 .. £1.00 = $1.00
Dec. 31, 2006 £1.00 = $2.00

Average rate

Accrual period (pounds to dollars)

July 1-Dec. 31, 2005 | £1.00 = $1.50
Jan. 1-June 30, 2006 | £1.00 = $1.50
July 1-Dec. 31, 2006 | £1.00 = $1.50

(ii) Initial basis. Under paragraph (b)(7)(ii)
of this section, Z’s initial basis in the debt
instrument is $1405, Z’s purchase price of
£1405, translated into functional currency at
the spot rate on the date the debt instrument
was purchased (£1 = $1).

(iii) Allocation of purchase price
differential. Z purchased the debt instrument
for £1405 when its adjusted issue price was
£1161.76. Under paragraph (b)(7)(iii) of this
section, Z allocates the £243.24 excess of
purchase price over adjusted issue price to
the contingent payment at maturity. This
allocation is reasonable because the excess is
due to an increase in the expected amount of
the contingent payment and not, for example,
to a decrease in prevailing interest rates.

(iv) Treatment in 2005—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £59.54 of interest on the debt
instrument for the July-December 2005
accrual period (issue price of £1161.76 x
10.25 percent/2). Under paragraph (b)(3)(i) of
this section, Z translates the £59.54 of
interest at the average exchange rate for the
accrual period ($1.50 x £59.54 = $89.31).
Accordingly, Z has interest income in 2005
of $89.31.

(B) Adjusted issue price and basis. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued in July—December 2005. Thus, on
January 1, 2006, the adjusted issue price of
the debt instrument is £1221.30 (£1161.76 +
£59.54). For purposes of determining Z’s
dollar basis in the debt instrument on
January 1, 2006, the $1405 basis is increased
by the £59.54 of accrued interest, translated
at the rate at which interest was accrued for
the July-December 2005 accrual period.
Paragraph (b)(3)(iii) of this section.
Accordingly, Z’s adjusted basis in the
instrument, as of January 1, 2006, is $1494.31
[$1405 + (£59.54 x $1.50)].

(v) Treatment in 2006—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £62.59 of interest on the debt
instrument for the January—June 2006 accrual
period (issue price of £1221.30 x 10.25
percent/2). Under paragraph (b)(3)(i) of this
section, Z translates the £62.59 of accrued
interest at the average exchange rate for the
accrual period ($1.50 X £62.59 = $93.89).
Similarly, Z accrues £65.80 of interest in the

July-December 2006 accrual period
[(£1221.30 + £62.59) x 10.25 percent/2],
which is translated at the average exchange
rate for the accrual period ($1.50 x £65.80 =
$98.70). Accordingly, Z accrues £128.39, or
$192.59, of interest income in 2006.

(B) Effect of positive and negative
adjustments—(1) Offset of positive
adjustment. The payment actually made on
December 31, 2006, is £1400, rather than the
projected £1349.70. Under paragraph
(b)(2)(ii) of this section, Z has a positive
adjustment of £50.30 on December 31, 2006,
attributable to the difference between the
amount of the actual payment and the
amount of the projected payment. Under
paragraph (b)(7)(iii) of this section, however,
Z also has a negative adjustment of £243.24,
attributable to the excess of Z’s purchase
price for the debt instrument over its
adjusted issue price. Accordingly, Z will
have a net negative adjustment of £192.94
(£50.30 —£243.24 = £192.94) for 2006.

(2) Offset of accrued interest. Z’s accrued
interest income of £128.39 in 2006 is reduced
to zero by the net negative adjustment. The
net negative adjustment which reduces the
current year’s interest is not translated into
functional currency. Under paragraph
(b)(2)(ii) of this section, Z treats the
remaining £64.55 net negative adjustment as
an ordinary loss to the extent of the £59.54
previously accrued interest in 2005. This
£59.54 ordinary loss is attributable to interest
accrued but not paid in the preceding year.
Therefore, under paragraph (b)(3)(ii)(B)(2) of
this section, Z translates the loss into dollars
at the average rate for such year (£1 = $1.50).
Accordingly, Z has an ordinary loss of $89.31
in 2006. The remaining £5.01 of net negative
adjustment is a negative adjustment
carryforward under paragraph (b)(2)(ii) of
this section.

(C) Adjusted issue price and basis—(1)
January-June accrual period. Under
paragraph (b)(2)(iii) of this section, the
adjusted issue price of the debt instrument
on July 1, 2006, is £1283.89 (£1221.30 +
£62.59 = £1283.89). Under paragraphs
(b)(2)(iv) and (b)(3)(iii) of this section, Z’s
adjusted basis as of July 1, 2006, is $1588.20
($1494.31 + $93.89).

(2) July-December accrual period. Based on
the projected payment schedule, the adjusted
issue price of the debt instrument
immediately before the payment at maturity
is £1349.70 (£1283.89 + £65.80 accrued
interest for July-December). Z’s adjusted
basis in dollars, based only on the
noncontingent payments and the projected
amount of the contingent payments to be
received, is $1686.90 ($1588.20 plus $98.70
of accrued interest for July-December).

(3) Adjustment to basis upon contingent
payment. Under paragraph (b)(7)(iii) of this
section, Z’s adjusted basis in the debt
instrument is reduced at maturity by £243.24,
the excess of Z’s purchase price for the debt
instrument over its adjusted issue price. For
this purpose, the adjustment is translated
into functional currency at the spot rate on
the date the instrument was acquired (£1 =
$1). Accordingly, Z’s adjusted basis in the
debt instrument at maturity is $1443.66
($1686.90 — $243.24).

(D) Amount realized. Even though Z
receives £1400 at maturity, for purposes of



Federal Register/Vol. 69, No. 167/Monday, August 30, 2004/Rules and Regulations

52827

determining the amount realized, Z is treated
under paragraph (b)(2)(v) of this section as
receiving the projected amount of the
contingent payment on December 31, 2006,
reduced by the amount of Z’s negative
adjustment carryforward of £5.01. Therefore,
Z is treated as receiving £1344.69
(£1349.70—£5.01) on December 31, 2006.
Under paragraph (b)(3)(iv) of this section, Z
translates its amount realized into dollars
and computes its gain or loss on the
instrument (other than foreign currency gain
or loss) by breaking the amount realized into
its component parts. Accordingly, £59.54 of
the £1344.69 (representing the interest
accrued in 2005) is translated at the rate at
which it was accrued (£1 = $1.50), resulting
in an amount realized of $89.31; £62.59 of
the £1344.69 (representing the interest
accrued in January—June 2006) is translated
into dollars at the rate at which it was
accrued (£1 = $1.50), resulting in an amount
realized of $93.89; £65.80 of the £1344.69
(representing the interest accrued in July—
December 2006) is translated into dollars at
the rate at which it was accrued (£1 = $1.50),
resulting in an amount realized of $98.70;
and £1156.76 of the £1344.69 (representing a
return of principal) is translated into dollars
at the spot rate on the date the instrument
was purchased (£1 = $1), resulting in an
amount realized of $1156.76. Z’s amount
realized is $1438.66 ($89.31 + $93.89 +
$98.70 + $1156.76), and Z recognizes a
capital loss (before consideration of foreign
currency gain or loss) of $5 on retirement of
the instrument ($1438.66 — $1443.66 =
—$5).

(E) Foreign currency gain or loss. Z
recognizes foreign currency gain under
section 988 on the instrument with respect to
the entire consideration actually received at
maturity, £1400. While foreign currency gain
or loss ordinarily would not have arisen with
respect to £50.30 of the £1400, which was
initially treated as a positive adjustment in
2006, the larger negative adjustment in 2006
reduced this positive adjustment to zero.
Accordingly, foreign currency gain or loss is
recognized with respect to the entire £1400.
Under paragraph (b)(5)(ii) of this section,
however, no foreign currency gain or loss is
recognized with respect to unpaid accrued
interest reduced to zero by the net negative
adjustment resulting in 2006, and no foreign
currency gain or loss is recognized with
respect to unpaid accrued interest from 2005,
also reduced to zero by the ordinary loss.
Therefore, the entire £1400 is treated as a
return of principal for the purpose of
determining foreign currency gain or loss,
and Z recognizes a total foreign currency gain
on December 31, 2001, of $1400 [£1400 x
($2.00 — $1.00)].

(F) Source. Z has an ordinary loss of
$89.31, a capital loss of $5, and a foreign
currency gain of $1400. Under paragraph
(b)(6) of this section and § 1.1275—4(b)(9)(iv),
the $89.31 ordinary loss generally reduces
Z’s foreign source passive income under
section 904(d) and the regulations
thereunder. Under paragraph (b)(6) of this
section and § 1.865—1(b)(2), the $5 capital
loss is sourced by reference to how interest
income on the instrument would have been
sourced. Therefore, the $5 capital loss

generally reduces Z’s foreign source passive
income under section 904(d) and the
regulations thereunder. Under paragraph
(b)(6) of this section and § 1.988—4, Z’s
foreign currency gain of $1400 is sourced by
reference to Z’s residence and is therefore
from sources within the United States.

Example 5. Sale of an instrument with a
negative adjustment carryforward— (i) Facts.
On December 31, 2003, Z, a calendar year
U.S. resident taxpayer whose functional
currency is the U.S. dollar, purchases at
original issue a debt instrument with non-
currency contingencies for £1000. All
payments of principal and interest with
respect to the instrument are denominated in,
or determined by reference to, a single
nonfunctional currency (the British pound).
The debt instrument would be subject to
§1.1275—4(b) if it were denominated in
dollars. The debt instrument’s comparable
yield, determined in British poundsunder
§§1.988-2(b)(2) and 1.1275—-4(b), is 10
percent, compounded annually, and the
projected payment schedule for the debt
instrument provides for payments of £310 on
December 31, 2005 (consisting of a
noncontingent payment of £50 and a
projected amount of £260) and £990 on
December 31, 2006 (consisting of a
noncontingent payment of £940 and a
projected amount of £50). The debt
instrument is a capital asset in the hands of
Z. Z does not elect to use the spot-rate
convention described in §1.988—
2(b)(2)(iii)(B). The payment actually made on
December 31, 2005, is £50. On December 30,
2006, Z sells the debt instrument for £940.
The relevant pound/dollar spot rates over the
term of the instrument are as follows:

Spot rate
Date (pounds to dollars)
Dec. 31, 2003 ... £1.00 = $1.00
Dec. 31, 2005 ... £1.00 = $2.00
Dec. 30, 2006 ........... £1.00 = $2.00

Average rate

Accrual period (pounds to dollars)

Jan. 1-Dec. 31, 2004 | £1.00 = $2.00
Jan. 1-Dec. 31, 2005 | £1.00 = $2.00
Jan. 1-Dec. 31, 2006 | £1.00 = $2.00

(ii) Treatment in 2004—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £100 of interest on the debt
instrument for 2004 (issue price of £1000 x
10 percent). Under paragraph (b)(3)(i) of this
section, Z translates the £100 at the average
exchange rate for the accrual period ($2.00 x
£100 = $200). Accordingly, Z has interest
income in 2004 of $200.

(B) Adjusted issue price and basis. Under
paragraphs (b)(2)(iii) and (iv) of this section,
the adjusted issue price of the debt
instrument determined in pounds and Z’s
adjusted basis in dollars in the debt
instrument are increased by the interest
accrued in 2004. Thus, on January 1, 2005,
the adjusted issue price of the debt
instrument is £1100. For purposes of
determining Z’s dollar basis in the debt
instrument, the $1000 basis ($1.00 x £1000

original cost basis) is increased by the £100
of accrued interest, translated at the rate at
which interest was accrued for 2004. See
paragraph (b)(3)(iii) of this section.
Accordingly, Z’s adjusted basis in the debt
instrument as of January 1, 2005, is $1200
($1000 + $200).

(iii) Treatment in 2005—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z’s accrued interest for 2005 is £110
(adjusted issue price of £1100 x 10 percent).
Under paragraph (b)(3)(i) of this section, the
£110 of accrued interest is translated at the
average exchange rate for the accrual period
($2.00 x £110 = $220).

(B) Effect of net negative adjustment. The
payment actually made on December 31,
2005, is £50, rather than the projected £310.
Under paragraph (b)(2)(ii) of this section, Z
has a net negative adjustment of £260 on
December 31, 2005, attributable to the
difference between the amount of the actual
payment and the amount of the projected
payment. Z’s accrued interest income of £110
in 2005 is reduced to zero by the net negative
adjustment. Under paragraph (b)(3)(ii)(B)(1)
of this section, the net negative adjustment
which reduces the current year’s interest is
not translated into functional currency.
Under paragraph (b)(2)(ii) of this section, Z
treats the remaining £150 net negative
adjustment as an ordinary loss to the extent
of the £100 previously accrued interest in
2004. This £100 ordinary loss is attributable
to interest accrued but not paid in the
preceding year. Therefore, under paragraph
(b)(3)(i1)(B)(2) of this section, Z translates the
loss into dollars at the average rate for such
year (£1 = $2.00). Accordingly, Z has an
ordinary loss of $200 in 2005. The remaining
£50 of net negative adjustment is a negative
adjustment carryforward under paragraph
(b)(2)(ii) of this section.

(C) Adjusted issue price and basis. Based
on the projected payment schedule, the
adjusted issue price of the debt instrument
on January 1, 2006 is £900, i.e., the adjusted
issue price of the debt instrument on January
1, 2005 (£1100), increased by the interest
accrued in 2005 (£110), and decreased by the
projected amount of the December 31, 2005,
payment (£310). See paragraph (b)(2)(iii) of
this section. Z’s adjusted basis on January 1,
2006 is Z’s adjusted basis on January 1, 2005
($1200), increased by the functional currency
amount of interest accrued in 2005 ($220),
and decreased by the amount of the
payments made in 2005, based solely on the
projected payment schedule, (£310). The
amount of the projected payment is first
attributable to the interest accrued in 2005
(£110), and then to the interest accrued in
2004 (£100), and the remaining amount to
principal (£100). The interest component of
the projected payment is translated into
functional currency at the rates at which it
was accrued, and the principal component of
the projected payment is translated into
functional currency at the spot rate on the
date the instrument was issued. See
paragraph (b)(3)(iii) of this section.
Accordingly, Z’s adjusted basis in the debt
instrument, following the increase of
adjusted basis for interest accrued in 2005
($1200 + $220 = $1420), is decreased by $520
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($220 + $200 + $100 = $520). Z’s adjusted
basis on January 1, 2006 is therefore, $900.

(D) Foreign currency gain or loss. Z will
recognize foreign currency gain on the
receipt of the £50 payment actually received
on December 31, 2005. Based on paragraph
(b)(5)(iv) of this section, the £50 payment is
attributable to principal since the accrued
unpaid interest was completely eliminated
by the net negative adjustment. The amount
of foreign currency gain is determined, under
paragraph (b)(5)(iii) of this section, by
reference to the difference between the spot
rate on the date the £50 payment was made
and the spot rate on the date the debt
instrument was issued. Accordingly, Z
recognizes $50 of foreign currency gain on
the £50 payment. [($2.00—$1.00) x £50
=$50]. Under paragraph (b)(6) of this section
and § 1.988—4, Z’s foreign currency gain of
$50 is sourced by reference to Z’s residence
and is therefore from sources within the
United States.

(iv) Treatment in 2006—(A) Determination
of accrued interest. Under paragraph (b)(2)(i)
of this section, and based on the comparable
yield, Z accrues £90 of interest on the debt
instrument for 2006 (adjusted issue price of
£900 x 10 percent). Under paragraph (b)(3)(i)
of this section, Z translates the £90 at the
average exchange rate for the accrual period
($2.00 x £90 = $180). Accordingly, prior to
taking into account the 2005 negative
adjustment carryforward, Z has interest
income in 2006 of $180.

(B) Effect of net negative adjustment. The
£50 negative adjustment carryforward from
2005 is a negative adjustment for 2006. Since
there are no other positive or negative
adjustments, there is a £50 negative
adjustment in 2006 which reduces Z’s
accrued interest income by £50. Accordingly,
after giving effect to the £50 negative
adjustment carryforward, Z will accrue $80
of interest income. [(£90 —£50) x $2.00 = $80]

(C) Adjusted issue price. Under paragraph
(b)(2)(iii) of this section, the adjusted issue
price of the debt instrument determined in
pounds is increased by the interest accrued
in 2006 (prior to taking into account the
negative adjustment carryforward). Thus, on
December 30, 2006, the adjusted issue price
of the debt instrument is £990.

(D) Adjusted basis. For purposes of
determining Z’s dollar basis in the debt
instrument, Z’s $900 adjusted basis on
January 1, 2006, is increased by the accrued
interest, translated at the rate at which
interest was accrued for 2006. See paragraph
(b)(3)(iii)(A) of this section. Note, however,
that under paragraph (b)(3)(iii)(B) of this
section the amount of accrued interest which
is reduced as a result of the negative
adjustment carryforward, i.e., £50, is treated
for purposes of this section as principal, and
is translated at the spot rate on the date the
instrument was issued, i.e., £1.00 =$1.00.
Accordingly, Z’s adjusted basis in the debt
instrument as of December 30, 2006, is $1030
($900 + $50 + $80).

(E) Amount realized. Z’s amount realized
in denomination currency is £940, i.e., the
amount of pounds Z received on the sale of
the debt instrument. Under paragraph
(b)(3)(iv)(B)(1) of this section, Z’s amount
realized is first translated by reference to the

principal component of basis (including the
amount which is treated as principal under
paragraph (b)(3)(iii)(B) of this section) and
then the remaining amount realized, if any,
is translated by reference to the accrued
unpaid interest component of adjusted basis.
Thus, £900 of Z’s amount realized is
translated by reference to the principal
component of adjusted basis. The remaining
£40 of Z’s amount realized is treated as
principal under paragraph (b)(3)(iii)(B) of this
section, and is also translated by reference to
the principal component of adjusted basis.
Accordingly, Z’s amount realized in
functional currency is $940. (No part of Z’s
amount realized is attributable to the interest
accrued on the debt instrument.) Z realizes

a loss of $90 on the sale of the debt
instrument ($1030 basis — $940 amount
realized). Under paragraph (b)(4) of this
section and § 1.1275-4(b)(8), $80 of the loss
is characterized as ordinary loss, and the
remaining $10 of loss is characterized as
capital loss. Under §§ 1.988—6(b)(6) and
1.1275-4(b)(9)(iv) the $80 ordinary loss is
treated as a deduction that is definitely
related to the interest income accrued on the
debt instrument. Similarly, under §§ 1.988—
6(b)(6) and 1.865—1(b)(2) the $10 capital loss
is also allocated to the interest income from
the debt instrument.

(F) Foreign currency gain or loss. Z
recognizes foreign currency gain with respect
to the £940 he received on the sale of the
debt instrument. Under paragraph (b)(5)(iv)
of this section, the £940 Z received is
attributable to principal (and the amount
which is treated as principal under paragraph
(b)(3)(iii)(B) of this section). Thus, Z
recognizes foreign currency gain on
December 31, 2006, of $940. [($2.00 — $1.00)
% £940]. Under paragraph (b)(6) of this
section and § 1.988—4, Z’s foreign currency
gain of $940 is sourced by reference to Z’s
residence and is therefore from sources
within the United States.

(d) Multicurrency debt instruments—
(1) In general. Except as provided in this
paragraph (d), a multicurrency debt
instrument described in paragraph
(a)(1)(ii) or (iii) of this section shall be
treated as an instrument described in
paragraph (a)(1)(i) of this section and
shall be accounted for under the rules
of paragraph (b) of this section. Because
payments on an instrument described in
paragraph (a)(1)(ii) or (iii) of this section
are denominated in, or determined by
reference to, more than one currency,
the issuer and holder or holders of the
instrument are required to determine
the denomination currency of the
instrument under paragraph (d)(2) of
this section before applying the rules of
paragraph (b) of this section.

(2) Determination of denomination
currency—(i) In general. The
denomination currency of an instrument
described in paragraph (a)(1)(ii) or (iii)
of this section shall be the predominant
currency of the instrument. Except as
otherwise provided in paragraph
(d)(2)(ii) of this section, the

predominant currency of the instrument
shall be the currency with the greatest
value determined by comparing the
functional currency value of the
noncontingent and projected payments
denominated in, or determined by
reference to, each currency on the issue
date, discounted to present value (in
each relevant currency), and translated
(if necessary) into functional currency at
the spot rate on the issue date. For this
purpose, the applicable discount rate
may be determined using any method,
consistently applied, that reasonably
reflects the instrument’s economic
substance. If a taxpayer does not
determine a discount rate using such a
method, the Commissioner may choose
a method for determining the discount
rate that does reflect the instrument’s
economic substance. The predominant
currency is determined as of the issue
date and does not change based on
subsequent events (e.g., changes in
value of one or more currencies).

(ii) Difference in discount rate of
greater than 10 percentage points. This
§ 1.988-6(d)(2)(ii) applies if no currency
has a value determined under paragraph
(d)(2)(i) of this section that is greater
than 50% of the total value of all
payments. In such a case, if the
difference between the discount rate in
the denomination currency otherwise
determined under (d)(2)(i) of this
section and the discount rate
determined under paragraph (d)(2)(i) of
this section with respect to any other
currency in which payments are made
(or determined by reference to) pursuant
to the instrument is greater than 10
percentage points, then the
Commissioner may determine the
predominant currency under any
reasonable method.

(3) Issuer/holder consistency. The
issuer determines the denomination
currency under the rules of paragraph
(d)(2) of this section and provides this
information to the holders of the
instrument in a manner consistent with
the issuer disclosure rules of § 1.1275—
2(e). If the issuer does not determine the
denomination currency of the
instrument, or if the issuer’s
determination is unreasonable, the
holder of the instrument must
determine the denomination currency
under the rules of paragraph (d)(2) of
this section. A holder that determines
the denomination currency itself must
explicitly disclose this fact on a
statement attached to the holder’s
timely filed federal income tax return
for the taxable year that includes the
acquisition date of the instrument.

(4) Treatment of payments in
currencies other than the denomination
currency. For purposes of applying the
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rules of paragraph (b) of this section to
debt instruments described in paragraph
(a)(1)(ii) or (iii) of this section, payments
not denominated in (or determined by
reference to) the denomination currency
shall be treated as non-currency-related
contingent payments. Accordingly, if
the denomination currency of the
instrument is determined to be the
taxpayer’s functional currency, the
instrument shall be accounted for under
§ 1.1275—4(b) rather than under this
section.

(e) Instruments issued for nonpublicly
traded property—(1) Applicability. This
paragraph (e) applies to debt
instruments issued for nonpublicly
traded property that would be described
in paragraph (a)(1)(i), (ii), or (iii) of this
section, but for the fact that such
instruments are described in §1.1275—
4(c)(1) rather than §1.1275—4(b)(1). For
example, this paragraph (e) generally
applies to a contingent payment debt
instrument denominated in a
nonfunctional currency that is issued
for non-publicly traded property.
Generally the rules of § 1.1275-4(c)
apply except as set forth by the rules of
this paragraph (e).

(2) Separation into components. An
instrument described in this paragraph
(e) is not accounted for using the
noncontingent bond method of
§ 1.1275-4(b) and paragraph (b) of this
section. Rather, the instrument is
separated into its component payments.
Each noncontingent payment or group
of noncontingent payments which is
denominated in a single currency shall
be considered a single component
treated as a separate debt instrument
denominated in the currency of the
payment or group of payments. Each
contingent payment shall be treated
separately as provided in paragraph
(e)(4) of this section.

(3) Treatment of components
consisting of one or more noncontingent
payments in the same currency. The
issue price of each component treated as
a separate debt instrument which
consists of one or more noncontingent
payments is the sum of the present
values of the noncontingent payments
contained in the separate instrument.
The present value of any noncontingent
payment shall be determined under
§1.1274-2(c)(2), and the test rate shall
be determined under § 1.1274—4 with
respect to the currency in which each
separate instrument is considered
denominated. No interest payments on
the separate debt instrument are
qualified stated interest payments
(within the meaning of § 1.1273-1(c))
and the de minimis rules of section
1273(a)(3) and §1.1273-1(d) do not
apply to the separate debt instrument.

Interest income or expense is translated,
and exchange gain or loss is recognized
on the separate debt instrument as
provided in § 1.988-2(b)(2), if the
instrument is denominated in a
nonfunctional currency.

(4) Treatment of components
consisting of contingent payments —(i)
General rule. A component consisting of
a contingent payment shall generally be
treated in the manner provided in
§1.1275-4(c)(4). However, except as
provided in paragraph (e)(4)(ii) of this
section, the test rate shall be determined
by reference to the U.S. dollar unless the
dollar does not reasonably reflect the
economic substance of the contingent
component. In such case, the test rate
shall be determined by reference to the
currency which most reasonably reflects
the economic substance of the
contingent component. Any amount
received in nonfunctional currency from
a component consisting of a contingent
payment shall be translated into
functional currency at the spot rate on
the date of receipt. Except in the case
when the payment becomes fixed more
than six months before the payment is
due, no foreign currency gain or loss
shall be recognized on a contingent
payment component.

(ii) Certain delayed contingent
payments—(A) Separate debt
instrument relating to the fixed
component. The rules of §1.1275—
4(c)(4)(iii) shall apply to a contingent
component the payment of which
becomes fixed more than 6 months
before the payment is due. For this
purpose, the denomination currency of
the separate debt instrument relating to
the fixed payment shall be the currency
in which payment is to be made and the
test rate for such separate debt
instrument shall be determined in the
currency of that instrument. If the
separate debt instrument relating to the
fixed payment is denominated in
nonfunctional currency, the rules of
§1.988-2(b)(2) shall apply to that
instrument for the period beginning on
the date the payment is fixed and
ending on the payment date.

(B) Contingent component. With
respect to the contingent component,
the issue price considered to have been
paid by the issuer to the holder under
§1.1275-4(c)(4)(iii)(A) shall be
translated, if necessary, into the
functional currency of the issuer or
holder at the spot rate on the date the
payment becomes fixed.

(5) Basis different from adjusted issue
price. The rules of § 1.1275-4(c)(5) shall
apply to an instrument subject to this
paragraph (e).

(6) Treatment of a holder on sale,
exchange, or retirement. The rules of

§ 1.1275-4(c)(6) shall apply to an
instrument subject to this paragraph (e).

(f) Rules for nonfunctional currency
tax exempt obligations described in
§1.1275-4(d)—(1) In general. Except as
provided in paragraph (f)(2) of this
section, section 1.988—6 shall not apply
to a debt instrument the interest on
which is excluded from gross income
under section 103(a).

(2) Operative rules. [RESERVED].

(g) Effective date. This section shall
apply to debt instruments issued on or
after October 29, 2004.

m Par. 5.In § 1.1275-2, paragraph (g)(1)
is amended by adding a sentence at the
end of the paragraph to read as follows:

§1.1275-2 Special rules relating to debt
instruments.
* * * * *

(g@* * *(1)* * * See also §1.988—
2(b)(18) for debt instruments with
payments denominated in (or
determined by reference to) a currency
other than the taxpayer’s functional
currency.

* * * * *

m Par. 6.In § 1.1275-4, paragraph
(a)(2)(iv) is revised to read as follows:

§1.1275-4 Contingent payment debt
instruments.

(a) * *x %

(2) * *x %

(iv) A debt instrument subject to
section 988 (except as provided in
§1.988-6);

* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 7. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 8. Section 602.101(b) adding an
entry to the table in numerical order to
read as follows:

§602.101 OMB Control numbers.
* * * * *
(b) E

CFR part or section where Current OMB

identified and described control No.
1.988-6 ..oooeeeeirieeeeeeeeee 1545-1831
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Nancy J. Jardini,
Acting Deputy Commissioner of Services and
Enforcement.

Approved: July 16, 2004.
Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-19642 Filed 8—27-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 150

[USCG-1998-3884]

RIN 1625—-AA20 (formerly RIN 2115-AF63)

Deepwater Ports

AGENCY: Coast Guard, DHS.
ACTION: Correcting amendments.

SUMMARY: This document corrects the
temporary interim rule with request for
comments (FR Doc. 03—-32204)
published in the Federal Register of
January 6, 2004 (69 FR 724). The
temporary interim rule contained
provisions relating to deepwater ports
that may remain in effect until October
2006.

DATES: Effective on August 30, 2004.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this correction,
call Lieutenant Commander Kevin Tone,
Vessel and Facility Operating Standards
Division (G-MSO-2), Coast Guard,
telephone 202-267-0226.

SUPPLEMENTARY INFORMATION:
Background

The temporary interim rule that is the
subject of this correction updated Coast
Guard regulations governing the license
process, the design, construction, and
equipment, and the operation of
deepwater ports, which are used for the
transportation, storage, and further
handling of oil or natural gas. The
temporary interim rule inadvertently
omitted provisions describing the
location of the safety zone for the
Louisiana Offshore Oil Port (LOOP), as
well as areas to be avoided and the
anchorage area within the safety zone.
Those provisions were first promulgated
in 1980 and last updated in 1994; prior
to the temporary interim rule they
appeared in Annex A to Appendix A,
part 150 of the Code of Federal
Regulations. The Coast Guard intended
no substantive change in the LOOP
safety zone requirements, but for
stylistic consistency and to clarify their
regulatory nature we did intend to set
them out in a regulatory section rather
than in an annex.

Need for Correction

As published, the temporary interim
rule omits text. This omission may
prove to be misleading and needs to be
corrected.

List of Subjects in 33 CFR Part 150

Harbors, Marine safety, Navigation
(water), Occupational safety and health,
Oil pollution, Reporting and
recordkeeping requirements.

m Accordingly, 33 CFR part 150 is
corrected by making the following
correcting amendment:

PART 150—DEEPWATER PORTS:
OPERATIONS

m 1. The authority citation for part 150
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(4)(5), (§)(6), (m)(2); 33 U.S.C. 1509(a); E.O.
12777, sec. 2; E.O. 13286, sec. 34, 68 FR
10619; Department of Homeland Security
Delegation No. 0170.1(70), (73), (75), (80).

m 2. Add § 150.940 to read as follows:

§150.940 Safety zones for specific
deepwater ports.

(a) Louisiana Offshore Oil Port
(LOOP):

(1) The location of the safety zone for
LOQP is as described in Table
150.940(A):

TABLE 150.940(A).—SAFETY ZONE FOR LOOP, GULF OF MEXICO

Latitude N Longitude W

(i) Starting at:

P 1 12 SRS TRP 90°00°37”
(i) A rhumb line to:

P2 T T O SRTRP 90°04'07”
(iii) Then an arc with a 4,465 meter (4,883 yard) radius centered at the port's pumping platform complex:

P2 T I 0 PRSP 90°01’30”
(iv) To a point:

P22 R 0 AR P 90°03'06”
(v) Then a rhumb line to:

P22 010 PSP 90°02"24”
(vi) Then a rhumb line to:

PSR L I 01 PSRRI 89°55'54”
(vii) Then a rhumb line to:

PR T PSRRI 89°55’00”
(viii) Then a rhumb line to:

PSS Y230 0 PSR TRP 89°52'42”
(ix) Then a rhumb line to:

P22 Y I 1 PSRRI 89°53'42”
(x) Then a rhumb line to:

28054 B2 ettt ettt e e a—eeeaaaeeeeahaee e et teeeeteeeeaaeeeeeaheeeeateeeeateeeeaateeeaneeeeaReeeeanbeeeeanneeeaanteeeaneeeeanneeeaanneas 89°57°00”
(xi) Then a rhumb line to:

28054 B2 e ettt ettt e a—eeeaaaeeeeaaaeee et teeeeteeeeaaeeeeeheeeeateeeeaaEeeeeaateeeeneeeeaneeeeanbeeeaanneeeaanteeeaneeeeanneeeaanaeas 89°59'36”
(xii) Then an arc with a 4,465 meter (4,883 yard) radius centered again at the port’s pumping platform complex;
(xiii) To the point of starting:

2SR ST PR O PP P PP 90°00"37”

(2) The areas to be avoided within the
safety zone are:

(i) The area encompassed within a
circle having a 600 meter radius around

the port’s pumping platform complex
and centered at:
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Latitude N Longitude W

28°53'06” .....ccviieiee 90°—1'30”

(ii) The six areas encompassed within
a circle having a 500 meter radius
around each single point mooring (SPM)
at the port and centered at:

Latitude N Longitude W
28°54'12” 90°00'37”
28°53'16” .... 89°59'59”
28°52'15” ... 90°0019”
28°5145” ... 90°01'25”
28°52'08” .... 90°02'33”
28°5307” 90°03'02”

(3) The anchorage area within the
safety zone is an area enclosed by the
rhumb lines joining points at:

Latitude N Longitude W
28°52'21” 89°57'47”
28°54°05” ... 89°56"38”
28°52'04” ... 89°52'42”
28°50°20” ... 89°53'51”
28°52'21” 89°57'47”

Dated: August 20, 2004.
Joseph J. Angelo,
Director of Standards, Marine Safety,

Security, and Environmental Protection,
Coast Guard.

[FR Doc. 04—19731 Filed 8—27-04; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 138-4230; FRL-7807-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Federally Enforceable
State Operating Permit Program for
Allegheny County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a revision to
the Commonwealth of Pennsylvania’s
State Implementation Plan (SIP). This
SIP revision was submitted by the
Pennsylvania Department of the
Environment (DEP) on behalf of the
Allegheny County Health Department
(ACHD). The SIP revision consists of the
Federally enforceable state operating
permit (FESOP) program adopted by the
ACHD. The intent of this revision is to
establish a SIP-approved FESOP
program to be implemented by the
ACHD for sources located in Allegheny
County, Pennsylvania. EPA is approving

this revision in accordance with the
requirements of the Clean Air Act
(CAA).

EFFECTIVE DATE: This final rule is
effective on September 29, 2004.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room B108, Washington,
DC 20460; the Pennsylvania Department
of Environmental Protection, Bureau of
Air Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105;
and the Allegheny County Health
Department, Bureau of Environmental
Quality, Division of Air Quality, 301
39th Street, Pittsburgh, Pennsylvania
15201.

FOR FURTHER INFORMATION CONTACT: Paul
Arnold, (215) 814-2194, or by e-mail at
arnold.paul@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 26, 2003 (68 FR 37973), EPA
published a notice of direct final
rulemaking (DFR) approving a revision
to the Allegheny County (the County)
portion of the Commonwealth of
Pennsylvania’s SIP. The formal SIP
revision was submitted by the
Pennsylvania DEP on behalf of the
ACHD on November 9, 1998, as
amended on March 1, 2001. The
revision consists of the County’s
regulation to implement a program
which provides for the procedural and
legal issuance of federally enforceable
state operating permits (FESOPs) for
sources of air pollution located in
Allegheny County.

On June 26, 2003 (68 FR 37993), EPA
also published a companion notice of
proposed rulemaking (NPR) approving
this SIP revision. It was stated in the
June 26, 2003 DFR and NPR notices that
this SIP revision would be effective on
August 25, 2003 without further notice
unless EPA received adverse written
comments by July 28, 2003. If adverse
comments were submitted, the final rule
approving the SIP revision would be
withdrawn. On July 28, 2003, adverse
comments were submitted. On
September 26, 2003 (68 FR 55469), EPA
withdrew the final rule approving
ACHD’s FESOP program.

II. Pennsylvania’s SIP Revision for
Allegheny County

EPA has evaluated the ACHD’s
operating permit program and
determined that it satisfies the five
criteria for approval of a FESOP
program for purposes of limiting a
source’s potential to emit (PTE). See FR
27274, 27281-27284, June 28, 1989.
EPA is therefore approving the
Pennsylvania DEP’s request that the
ACHD’s regulation be made part of the
Pennsylvania SIP under section 110 of
the CAA, 42 U.S.C. 7410. The
Pennsylvania DEP also requested
approval of ACHD’s program pursuant
to section 112(1) of the CAA, 42 U.S.C.
7412(1). EPA determined that the
County’s program is consistent with the
objectives and requirements of section
112, 42 U.S.C. 7412, which governs the
regulation of hazardous air pollutants
(HAP). It enables sources to apply for
federally enforceable limits on their PTE
to avoid major source classification
under section 112. The details of EPA’s
evaluation of the ACHD’s regulation are
provided in the notice published on
June 26, 2003 (68 FR 37973) and shall
not be restated here.

Today’s action does not affect the
ACHD'’s separate title V operating
permit program codified in Allegheny
County Health Department, Rules and
Regulations, Article XXI, Part C, which
was developed by the ACHD and
approved by EPA under title V of the
CAA (title V), 42 U.S.C. 7661-7661f,
and EPA’s implementing regulations in
40 CFR part 70 (part 70). See 66 FR
55112, Nov. 1, 2001. The title V
operating permit program applies to
major stationary sources of air pollution
and certain other sources. By contrast, a
FESOP program may be and often is
used to establish emission standards
and other source-specific regulatory
requirements for stationary sources of
air pollution that enable them to remain
“synthetic minor” sources that are not
subject to major source requirements,
including title V permitting
requirements. Thus, the ACHD’s FESOP
program generally will apply to sources
that are not covered by the ACHD’s title
V program.?

II1. Public Comments and EPA
Responses

On July 28, 2003, adverse comments
were submitted to EPA regarding its
proposed approval of ACHD’s FESOP

1In the event that a source covered by a FESOP
becomes a major source subject to title V permitting
requirements, the emission limits and other
requirements set forth in the FESOP would be
incorporated into the title V operating permit as
required by title V, part 70 and the ACHD’s
corresponding authorities.
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program. A summary of those comments
and EPA’s responses follows.

Comments: The commentor states that
it is fully aware of the many positive
attributes of the Allegheny County
Heath Department’s Air Enforcement
and Compliance program, and that as a
general rule supports delegating to the
County enforcement authority for air
quality regulatory implementation. The
commentor, however, states its
opposition to full approval of the
County’s FESOP program at this time is
based on concern over the ability of the
ACHD to carry out the regulatory tasks
set forth therein. The commentor first
maintains that the ACHD’s FESOP
program must, in addition to satisfying
EPA’s five criteria for approval of a
FESOP program (see 54 FR 27274,
27281-27284), meet the minimum
requirements for approvable State or
local title V program submissions listed
in 40 CFR 70.4(b). In particular, the
commentor cites the requirement that a
part 70 program submission include
“* * * a statement that adequate
personnel and funding have been made
available to develop, administer, and
enforce the program” [40 CFR
70.4(b)(8)]. The commentor states that
the requirements of § 70.4(b) are binding
on “‘partial programs’’ such as ACHD’s
by virtue of § 70.4(c)(2) as many of the
sources which will obtain FESOP’s
under the ACHD’s program will do so
for the express purpose of avoiding Title
V applicability. The commentor
therefore believes that a state or local
FESOP program approval determination
must also take into account the elements
of § 70.4.

The commentor also expresses
concern as to whether the ACHD
satisfies the requirement for approval of
a FESOP program which states that all
limitations, controls and requirements
imposed in a permit must be permanent,
quantifiable and enforceable as a
practical matter. The commentor asserts
that if an enforcement and compliance
program is not performing at a
satisfactory level, then it is not accurate
to represent that permits are enforceable
““as a practical matter.” As a basis for
this comment, the commentor cites to a
report entitled “Review of Allegheny
County Health Department’s Air
Enforcement & Compliance Program”
issued by EPA Region III’s Office of Air
Enforcement and Permits Review in
June, 2003. The commentor discusses
the report’s findings with respect to: the
adequacy of the legal resources available
to the ACHD to ensure adequate
enforcement; the apparent lack of
enforcement activity by the ACHD; the
ACHD’s failure to fully comply with
EPA reporting requirements, which the

commentor asserts is critical to EPA’s
and the public’s ability to oversee the
ACHD'’s enforcement activities; the
ACHD'’s organizational structure; and
the lack of the ACHD’s follow-up on
stack tests. The commentor also
incorporates by reference the additional
problem areas identified by EPA in the
report.

In addition, the commentor raises two
comments concerning EPA’s approval of
the Pennsylvania DEP’s request that
EPA grant the ACHD authority pursuant
to section 112(1) of the CAA to limit
sources’ potential to emit HAP through
the issuance of FESOPs. The commentor
asserts that two of the section 112(1)
requirements for EPA approval of a
FESOP program for HAP purposes
“provide a challenge” in the case of the
ACHD'’s program. First, the commentor
asserts that EPA’s conclusion that the
ACHD has adequate resources due to
permit fees “seems questionable in light
of EPA’s own final report on ACHD’s
enforcement and compliance program.”
Second, the commentor asserts that
shortcomings in the ACHD’s program,
such as the “dearth of enforcement,
failure to identify violators, and failure
to supply [Pennsylvania] DEP and EPA
with all necessary records from which
to discern facility compliance * * * run
contrary to” section 112(1)(5)’s
requirement that a program is
“otherwise likely to satisfy the
objectives of the Act.”

Rather than proceed with full
approval, the commentor comments that
EPA could grant a conditional approval
of the County’s FESOP program. The
commentor urges EPA to impose
conditions upon ACHD, that would
provide for a twelve-month or longer
period, as deemed appropriate by EPA,
within which to demonstrate substantial
improvement across a range of areas in
ACHD’s air enforcement and
compliance program.

EPA’s Response: EPA disagrees with
the commentor’s first assertion that
“* * * g statement that adequate
personnel and funding have been made
available to develop, administer, and
enforce the program” as required by 40
CFR 70.4(b)(8) is required in order for
EPA to approve the Commonwealth of
Pennsylvania’s request that ACHD’s
FESOP regulation be made part of the
Pennsylvania SIP.—See Wall v. EPA, no.
00—4010, slip op. at 21-24 (6th Cir.
September 11, 2001). Although Clean
Air Act sections 110(a)(2)(E) and
110(a)(2)(C) do contain these provisions,
section 110(a)(2)(H) is the statutory
provision which governs requirements
for individual plan revisions which
States may be required to submit from
time to time. There are no cross-

references in section 7410(a)(2)(H) to
either 7410(a)(2)(E) or 7410(a)(2)(C).
Therefore, EPA concludes that Congress
did not intend to require States to
submit an analysis of adequate funding
and enforcement with each subsequent
and individual SIP revision submitted
under the authority of section
110(a)(2)(H). Once EPA approves a
State’s SIP as meeting section 110(a)(2),
EPA is not required to reevaluate that
SIP for each new revision to the plan
submitted to meet requirements in other
sections of the Act. The Commonwealth
of Pennsylvania had previously received
approval of its 110(a)(2) SIPs. See
discussion in the Cincinnati
redesignation of this issue (65 FR 37879,
37881-37882) (June 19, 2000). The sixth
circuit has upheld EPA’s interpretation
in Wall v. EPA, supra, at 20-21.
Therefore, EPA concludes that Congress
did not intend to require States to
submit an analysis of adequate funding
and enforcement with each subsequent
and individual SIP revision submitted
under the authority of section
110(a)(2)(H).

EPA further disagrees that the report
entitled ‘“Review of Allegheny County
Health Department’s Air Enforcement &
Compliance Program” is grounds to
determine that the ACHD’s FESOP
regulation fails to satisfy the criteria for
approval of a FESOP program as a
revision to the Pennsylvania SIP. In its
previous notices, 68 FR 37973 and 68
FR 37993, EPA established that ACHD’s
regulation satisfies all five criteria used
to determine that a regulation has the
necessary components to provide the
procedural and legal basis for the
issuance of federally enforceable state
operating permits. The level and
performance of Allegheny County’s
enforcement as a whole, while perhaps
affecting Allegheny’s permit issuance
program, is not the primary focus of this
revision to the Pennsylvania SIP. Rather
the primary focus is the establishment
of regulation for the Allegheny County
portion of the Pennsylvania SIP for a
state run permit program which is
federally enforceable.

EPA also disagrees with the
commentor’s assertion that the ACHD’s
FESOP program is a ‘“‘partial program”
under 40 CFR 70.4(c)(2). The
requirements of 40 CFR 70.4(b),
including the requirement of 40 CFR
70.4(b)(8), are minimum requirements
for title V operating permit programs
that EPA approves pursuant to title V
and part 70. However, FESOP programs
are not title V programs and are not
subject to the requirements of title V
and part 70. As EPA explained in the
June 28, 1989 Federal Register notice,
FESOP programs are required to meet
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five criteria for EPA approval, and they
are approved as part of a SIP pursuant
to EPA’s authority under title I of the
Act, including section 110. The
commentor argues that the ACHD’s
FESOP program is a ‘‘partial program”
under 40 CFR 70.4(c)(2), because many
sources will obtain FESOPs in order to
avoid title V applicability. However, the
commentor misunderstands the nature
of a partial program under title V. It is
true that the ACHD’s title V operating
permit program is a partial program.
Yet, in the case of the ACHD’s title V
operating permit program, the term
“partial” is a geographic reference
which indicates that the ACHD is the
title V permitting authority for sources
in Allegheny County, while the
Pennsylvania DEP or another local
agency is the title V permitting authority
elsewhere in Pennsylvania. See 66 FR
55112, Nov. 1, 2001. This means that all
of the title V sources in Allegheny
County—in other words, all of the
sources in the County that are subject to
title V permitting requirements—are
required to obtain a title V operating
permit from the ACHD. As indicated
previously, the ACHD’s FESOP program
approved today will be a separate
permitting program that is part of the
SIP. It will not be used to fulfill the
requirements of title V and part 70, and
therefore it is not subject to those
requirements. Moreover, sources that
lawfully obtain FESOPs to avoid title V
applicability are not subject to the title
V program so long as they operate in
compliance with their FESOPs.

In addition, EPA’s “ACHD 105 Grant
Midyear Report Executive Summary,”
dated May 24, 2004, identifies
significant improvements in
performance and personnel resources
since the issuance of the 2003 report.
The 105 Grant Midyear Report
Executive Summary states, “The ACHD
is to be commended for its efforts to
address the issues raised in EPA’s
‘Review of Allegheny County Health
Department’s Air Enforcement &
Compliance Program’ report. Since the
issuance of the June 2003 report, the
ACHD has implemented several of its
recommendations. The most notable
being the hiring of the Chief of the
Enforcement Section and an attorney.
The ACHD has identified and addressed
four new HPVs [High Priority Violators]
in conformance with the Timely and
Appropriate to High Priority Violators
Policy. Additionally, the ACHD
provides copies of NOVs [Notices of
Violations] and orders pertaining to
HPVs in a timely matter.” EPA believes
ACHD has made considerable progress
in addressing the concerns raised in the

2003 ACHD Air Enforcement and
Compliance Report.

Finally, for the reasons stated in this
notice and in our June 26, 2003 DFR and
NPR notices, EPA disagrees with the
commentor’s assertions that EPA should
grant conditional approval of this SIP
revision. There are no regulatory
revisions or additions that need to be
made to the ACHD'’s regulation. EPA has
determined that Allegheny County’s
operating permit regulation, as
submitted by the Commonwealth of
Pennsylvania, meets the five criteria for
full approval as a revision to the
Pennsylvania SIP and, with respect to
HAP, meets the requirements of section
112(1) of the CAA.

IV. Final Action

EPA is approving the SIP revision that
was submitted by the Pennsylvania DEP
on behalf of the ACHD on November 9,
1998, as amended on March 1, 2001.
The revision consists of the ACHD’s
regulation which provides for the
procedural and legal issuance of
federally enforceable state operating
permits (FESOPs) for sources of air
pollution located in Allegheny County.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the

distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).
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C. Petitions for Judicial Review

Under section 307(b)(1) of the Act, 42
U.S.C. 7607(b)(1), petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by October 29, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule
approving ACHD’s regulation for a
FESOP program does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in civil or criminal
enforcement proceedings. (See section
307(b)(2), 42 U.S.C. 7607(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 18, 2004.
Richard J. Kampf,
Acting Regional Administrator, Region III.

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2. Section 52.2020 is amended by
adding paragraph (c)(209) to read as
follows:

§52.2020 Identification of plan.
* * * * *
* x %

(c)

(209) Revisions for a federally
enforceable state operating permit
program applicable in Allegheny
County, Pennsylvania submitted on
November 9, 1998 and March 1, 2001 by
the Pennsylvania Department of
Environmental Protection on behalf of
the Allegheny County Health
Department:

(i) Incorporation by reference.

(A) Letters of November 9, 1998 and
March 1, 2001 from the Pennsylvania
Department of Environmental
Protection, on behalf of the Allegheny
County Health Department, transmitting
a federally enforceable state operating
permit program.

(B) Addition of the following
Allegheny County Health Department
Rules and Regulations, Article XXI Air
Pollution Control:

(1) Regulation 2101.05, Regulation
2103.12—effective March 31, 1998.

(2) Regulation 2103.01, Regulation
2103.11, Regulation 2103.13, Regulation
2103.15—effective October 20, 1995.

(3) Regulation 2103.14—effective
January 12, 2001.

(i1) Additional Material.—Remainder
of the State submittal pertaining to the
revisions listed in paragraph (c)(209)(i)
of this section.

[FR Doc. 04-19715 Filed 8—27-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region Il Docket No. R02-OAR-2004—-NJ—-
0002, FRL-7807-6]

Approval and Promulgation of
Implementation Plans; New Jersey;
Revised Motor Vehicle Transportation
Conformity Budgets

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a revision to
the New Jersey State Implementation
Plan (SIP) transportation conformity
budgets for carbon monoxide and ozone
precursors. These budgets are being
revised to reflect updated modeling
estimates, as well as updated vehicle
registration data. The intended effect of
this action is to approve a SIP revision
that will help the State continue to
maintain the carbon monoxide National
Ambient Air Quality Standards
(NAAQS) and to continue progress in
attaining the 1-hour NAAQS for ozone
in the Northern New Jersey-New York-
Long Island nonattainment area (NAA).
DATES: This rule will be effective August
30, 2004.
ADDRESSES: Copies of the State
submittal(s) are available at the
following addresses for inspection
during normal business hours:
Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M
Street, SW., Washington, DC 20460.
New Jersey Department of
Environmental Protection, Bureau of
Air Quality Planning, 401 East State
Street, CN027, Trenton, New Jersey
08625.

FOR FURTHER INFORMATION CONTACT:
Reema Persaud, Air Programs Branch,

Environmental Protection Agency, 290
Broadway, 25th Floor, New York, NY
10007-1866, (212) 637—4249.
SUPPLEMENTARY INFORMATION:
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I. Background

On June 28, 2004 (69 FR 36035), EPA
published a notice of proposed
rulemaking regarding a SIP revision
submitted by the State of New Jersey for
its portions of the two severe ozone
NAAs—the New York-Northern New
Jersey-Long Island Area and the
Philadelphia-Wilmington-Trenton Area.
For purposes of this action, these areas
will be referred to as the Northern New
Jersey NAA and the Trenton NAA,
respectively. The proposal also
addressed statewide revisions to the CO
maintenance plan.

The SIP revision was proposed under
a procedure called parallel processing,
whereby EPA proposes a rulemaking
action concurrently with a state’s
procedures for amending its regulations.
The proposed SIP revision was initially
submitted to EPA on March 15, 2004
and the final SIP revision was formally
submitted on May 21, 2004. A detailed
description of New Jersey’s submittal
and EPA’s rationale for the proposed
action were presented in the June 28,
2004 notice of proposed rulemaking and
will not be restated here.

New Jersey made one administrative
change from the proposal based on a
comment they received. The written
comment suggested that carbon
monoxide budgets for all of the
unclassified areas contained in
Appendix I of the State’s Proposed SIP
submittal be included in tables within
the main document. The May 21, 2004
document submitted by the State
incorporated this change. Table 1 in this
final approval notice incorporates the
unclassified area budgets previously
contained in Appendix I of the State’s
proposal.

II. Comment

EPA received one comment on the
June 28, 2004 proposal. The comment
was submitted on July 28, 2004. The
commentor stated a general opposition
which did not address a specific aspect
of the proposed plan.

EPA Response: EPA requires the use
of the most recent MOBILE model when
performing transportation conformity
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analyses and in order to perform these
analyses the best available data must
also be used. New Jersey submitted
these new budgets to meet this
requirement. These new budgets will
enable state and local governments to
more accurately plan transportation
projects and ensure that ambient air
quality is attained.

II1. What Are the Details of EPA’s
Specific Actions?

A. Emission Inventories and Budgets
Revised With MOBILE6

New Jersey’s May 21, 2004 SIP
revision contained revised motor
vehicle emissions budgets recalculated
using MOBILE6 and updated motor
vehicle registration data. The carbon

monoxide (CO) budgets for North Jersey
Transportation Planning Authority
(NJTPA), as well as South Jersey
Transportation Planning Organization
(SJTPO) and Delaware Valley Regional
Planning Commission (DVRPC), were
updated using MOBILE6 modeling. For
the analysis years and other conditions
of the CO budgets the MOBILE6 model
predicts significantly greater CO
emissions than MOBILES5. However, the
CO air quality monitors reflect that
actual emission and the monitoring
trends and emission trends over time
are still downwards so the updates to
the CO budgets do not affect the
conclusion of the maintenance plans for
each CO maintenance area.

VOC and NOx budgets were also
updated for the NJTPA because of a

significant change in planning
assumptions involving vehicle
registration information. An analysis
was performed that compared these
updated budgets in MOBILE6 to
MOBILES5 based budgets that were
representative of the one-hour ozone
attainment demonstration. The analysis
demonstrated that the updated budgets
continue to support predicted
achievement of rate of progress and
projected attainment of the one-hour
ozone NAAQS. EPA is approving these
budgets as part of New Jersey’s SIP.

Table 1 below summarizes the revised
Reasonable Further Progress (RFP) and
attainment year motor vehicle emissions
inventories statewide and by
nonattainment area in tons per day
(tpd).

TABLE 1.—NEW JERSEY MOTOR VEHICLE EMISSIONS BUDGETS

CO emissions VOC emissions NOx emissions
(tons per winter day) (tons per ozone day) (tons per ozone day)
1997 2007 2014 2005 2007 2005 2007
North Jersey Transpor- 11550. | 1783.39 605.63 2148.27 2125.82 2253.06 2198.34
tation Planning Au- Monmouth Co.
thority (NJTPA). 231.55
Morris Co.
244.05
Middlesex Co.
244.99
Somerset Co.
135.92
Ocean Co.
126.79
South Jersey Trans- 3NA | Atlantic Co. NA NA NA NA NA
portation Planning 91.68
Organization Salem Co.
(SJTPO). 31.99
Delaware Valley Re- NA | Burlington Co. NA NA NA NA NA
gional Planning 170.43
Commission Camden Co.
(DVRPC). 149.73
Mercer Co.
128.49

1For Passaic, Bergen, Essex, Hudson and Union counties.
2For all counties within the MPO.

3NA—Budget revisions not applicable.

IV. Conclusions

EPA is taking final action to approve
New Jersey’s May 21, 2004 SIP revision.

In accordance with the parallel
processing procedures, EPA has
evaluated New Jersey’s final SIP

revision submitted on May 21, 2004,
and finds that no substantial changes

were made from the proposed SIP

revision submitted on March 15, 2004.
The submittal revises New Jersey’s

the CO NAAQS for each CO

maintenance area. The updated VOC
and NOx budgets continue to support
the predicted achievements of the rate

of progress and the projected attainment

of the 1-hour ozone NAAQS for

attainment date of 2007.

V. Statutory and Executive Order
Reviews

transportation conformity budgets for
CO and ozone precursors based on
MOBILE6 modeling, which

Northern New Jersey/NewYork City/
Long Island nonattainment area by the

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is

incorporated 2002 vehicle registration
data. The updates to the CO budgets do
not affect the continued maintenance of

not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For

this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
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any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress

and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 29, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: August 18, 2004.
Jane M. Kenny,
Regional Administrator, Region 2.
m Part 52, chapter], title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart FF—New Jersey

m 2. Section 52.1581 is amended by
adding paragraph (d) to read as follows:

§52.1581 Control strategy: Carbon
monoxide.
* * * * *

(d) The 1997, 2007, and 2014 carbon
monoxide conformity emission budgets
for five counties in the New York/
Northern New Jersey/Long Island
carbon monoxide maintenance area and
ten other counties representing other
carbon monoxide maintenance areas
included in New Jersey’s May 21, 2004
SIP revision are approved.

m 3. Section 52.1582 is amended by
adding paragraph (j) to read as follows:

§52.1582 Control strategy and
regulations: Ozone.
* * * * *

(j)(1) The revised 1997, 2005, 2007
and 2014 motor vehicle emission
inventories calculated using MOBILE6
included in New Jersey’s May 21, 2004
State Implementation Plan revision is
approved.

(2) The 2005 conformity emission
budgets for the New Jersey portion of
the Philadelphia/Wilmington/Trenton
nonattainment area and the 2005 and
2007 conformity emission budgets for
the New Jersey portion of the New York/
Northern New Jersey/Long Island
nonattainment area included in New
Jersey’s May 21, 2004 State
Implementation Plan revision are
approved.

[FR Doc. 04—19714 Filed 8—27-04; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 58
[Docket # ID-04-003a; FRL-7801-6]
Changing the Ozone Monitoring

Season in Idaho From April Through
October to May Through September

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Currently the ozone
monitoring season for Idaho is April
through October. Based on the ozone
monitoring season in adjacent states
with similar climatology, and analysis
of existing ozone monitoring data
collected in Boise, EPA is approving a
change in the ozone monitoring season
for Idaho to the months of May through
September.

DATES: This direct final rule is effective
October 29, 2004, unless EPA receives
adverse comments by September 29,
2004. If relevant adverse comment is
received, EPA will publish a timely
withdrawal of the rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. ID-04-003,
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: r10.aircom@epa.gov.

e Fax: (206) 553—-0110.

e Mail: Keith A. Rose, Office of Air,
Waste and Toxics, Environmental
Protection Agency Region 10, Mail code:
OAQ-107, 1200 Sixth Ave., Seattle,
Washington 98101.
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e Hand Delivery: Environmental
Protection Agency Region 10, Attn:
Keith A. Rose, 9th Floor, 1200 Sixth
Ave., Seattle, Washington 98101. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. ID-04—-003. EPA’s policy
is that all comments received will be
included in the public docket without
change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or e-
mail. The Federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: Docket materials are publicly
available in hard copy at the Office of
Air, Waste and Toxics, Environmental
Protection Agency, Mail code: OAQ-
107, 1200 Sixth Ave., Seattle,
Washington 98101, open from 8 a.m.—
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number is (206) 553—1949.

Comments may be submitted either by
mail or electronically. Written
comments should be mailed to Keith A.
Rose, Office of Air, Waste and Toxics
(OAQ-107), EPA Region 10, 1200 Sixth
Avenue, Seattle, Washington, 98101.
Electronic comments should be sent
either to r10.aircom@epa.gov or to http:/
/www.regulations.gov, which is an
alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in the
SUPPLEMENTARY INFORMATION section,

part I, General Information. Copies of
the documents relevant to this action
are available for public inspection
during normal business hours at the
EPA, Region 10, Office of Air Waste and
Toxics, 1200 Sixth Avenue, Seattle, WA.
FOR FURTHER INFORMATION CONTACT:
Keith A. Rose, State and Tribal
Programs Unit, Office of Air, Waste and
Toxics, (OAQ-107), EPA Region 10,
1200 Sixth Avenue, Seattle WA. 98101,
telephone number: (206) 553—1949, or e-
mail address at rose.keith@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA. Please note that if EPA
receives relevant adverse comment on
an amendment, paragraph or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of a
relevant adverse comment.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD—-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations (CFR)
part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a CFR part or section
number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Purpose of This Action

The purpose of this action is to
change the ozone monitoring season in
Idaho from April through October to
May through September.

I11. Justification for This Action

Currently the ozone monitoring
season for Idaho, as identified in 40 CFR
58, Appendix D, section 2.5, is April
through October. The EPA guidance
titled, “Guideline for Selecting and
Modifying the Ozone Monitoring Season
Based on an 8-Hour Ozone Standard”
states that the ozone season should
extend for months for which the
maximum 8-hour ozone reading reaches
the 8-hour standard (0.08 ppm). The
guideline also states that the most recent
six years of data should be used to
prepare a histogram of maximum ozone
concentrations by month to compare to
the 8-hour standard. However, if a state
which has not collected ozone data, and
changes in the ozone monitoring season
have been observed for States with
similar climatology, then those changes
in the ozone monitoring season should
also be implemented for the State that
does not collect adequate ozone data.

States adjacent to Idaho with similar
climatology include Montana, Oregon,
Utah, and Washington. According to 40
CFR 58, Appendix D, section 2.5, the
ozone monitoring seasons identified for
these states are shown in Table 1:

TABLE 1.—OzONE MONITORING
SEASONS BY STATE

State Monitoring season

Montana

June—September.

Utah ............ May—-September.
Oregon May—September.
Washington May—September.

The longest ozone monitoring season
for these states is May through
September. This shows that the
monitoring season for Idaho should be
changed to May through September to
be consistent with those states with
similar climatology.

Although Idaho itself has not gathered
sufficient ozone data to support a
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change in monitoring seasons, EPA has
evaluated the data which has been
gathered in the state to ensure any
changes in the ozone monitoring season
based on the guidance will be consistent
with information that has been
collected.The only ozone monitoring
site in Idaho where six years of ozone
data exists is in the Craters of the Moon
Monument, which is a Class 1 area. The
purpose of the Craters of the Moon
ozone site is to measure ozone trends
and to track degradation of air quality in
a Class 1 area. This monitor has not
measured any exceedances of the ozone
standard since monitoring began at this
site in 1992. However, the Craters of the
Moon site is not representative of ozone
concentrations which occur in highly
populated areas of Idaho, such as in the
Treasure Valley, where the state capital
of Boise is located. Ozone monitoring
was initiated in the Treasure Valley in
May 2000 by the Idaho Department of
Environmental Quality (IDEQ). As an
indication of how the Treasure Valley
ozone concentrations compare to the 8-
hour ozone standard (0.08 ppm), IDEQ
compared the maximum 8-hour ozone
concentration for each month during
2001, 2002, and 2003 to the ozone
standard. The results of this comparison
demonstrate that the ozone
concentrations exceed 80% of the
standard, but do not exceed the
standard, only during the months of
May through September. Based on this
analysis, which conservatively
compares the monitoring data to 80% of
the standard, it is evident that ozone
concentrations are only likely to exceed
the 8-hour standard in the Treasure
Valley during the months of May
through September.

IV. Final Action

In this action, EPA is approving a
change in the ozone monitoring season
in Idaho. The reference to the ozone
monitoring season for Idaho found in 40
CFR part 58, Appendix D, section 2.5,
will be changed from April through
October to May through September.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely changes
the ozone monitoring season for Idaho
which appears in 40 CFR Part 58,
Appendix D, section 2.5. Accordingly,
the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 29, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 58

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: July 15, 2004.
Mike Gearheard,
Acting Regional Administrator, Region 10.
m Part 58, chapter, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 58—[AMENDED]

m 1. The authority citation for part 58
continues to read as follows:

Authority: 42 U.S.C. 7410, 7601(a), 7613,
and 7619.

m 2. In Appendix D section 2.5 the table
entitled “Ozone Monitoring Season by

State” is amended by revising the entry
for “Idaho” to read as follows:

Appendix D to Part 58—Network
Design for State and Local Air
Monitoring Stations (SLAMS), National
Air Monitoring Stations (NAMS), and
Photochemical Assessment Monitoring
Stations (PAMS).

* * * * *

2.5 * * %

OzONE MONITORING SEASON BY

STATE
State Begin End month
month
ldaho ................ May September.
* * * * *

[FR Doc. 04-19728 Filed 8-27-04; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18815; Airspace
Docket No. 04—AWP-2]

Modification of Class D and Class E
Airspace; Prescott, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class D and Class E surface
areas of Ernest A. Love Field (PRC) in
Prescott, AZ. A review of airport
operations and airspace has made this
proposed action necessary. This action
would modify the PRC Class D and
Class E surface areas to include airspace
extending upward from the surface to
and including 7,500 feet MSL within a
6-mile radius of Ernest A. Love Field.

DATES: Comments must be received on
or before October 14, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-18815/
Airspace Docket No. 04—AWP-2, at the
beginning of our comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
dispositions in person in the Docket
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of Western Terminal
Operations, Federal Aviation
Administration, at 15000 Aviation
Boulevard, Lawndale, California 90261.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Airspace Branch, Western
Terminal Operations, at (310) 725-6611.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-18815/Airspace
Docket No. 04—AWP-2.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Documents Web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both document numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify

the Class D and Class E surface areas at
Ernest A. Love Field (PRC) in Prescott,
AZ. A review of airspace and airport
operations has made this proposed
action necessary. This action would
modify the PRC Class D and Class E
surface areas to include airspace
extending upward from the surface to
and including 7,500 feet MSL within a
6-mile radius of Ernest A. Love Field.
The intended effect of this proposal is
to provide adequate controlled airspace
for aircraft operations at Prescott, AZ.
Class D airspace designations are
published in paragraph 5000 and Class
E surface areas are published in
paragraph 6002, both in FAA Order
7400.9L dated September 2, 2003, and
effective September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 500. Class D Airspace

* * * * *

AWP AZ D Prescott, AZ [Revised]

Prescott, Ernest A. Love Field, AZ

(Lat. 35°39°06” N, long. 112°25’18” W)

That airspace extending upward from the
surface to and including 7,500 feet MSL
within a 6-mile radius of Ernest A. Love
Field. This Class D airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be published in the Airport/
Facility Directory.

* * * * *

Paragraph 6002. Class E Airspace
Designated as Surface Areas
* * * * *

AWP AZ E2 Prescott, AZ [Revised]

Prescott, Ernest A. Love Field, AZ

(Lat. 34°39°06” N, long. 112°25"18” W)

That airspace extending upward from the
surface to and including 7,500 feet MSL
within a 6-mile radius of Ernest A. Love
Field. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be published in the Airport/
Facility Directory.

* * * * *

Issued in Los Angeles, California, on
August 11, 2004.

John Clancy,

Area Director, Western Terminal Operations.
[FR Doc. 04-19736 Filed 8—27—04; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-04-138]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Southern Branch, Elizabeth
River, Portsmouth, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish temporary special local
regulations for the “International Search
and Rescue Competition”, a marine
event to be held on the waters of the
Southern Branch of the Elizabeth River
at Portsmouth, Virginia. This action is
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in portions of the Southern
Branch of the Elizabeth River during the
event.

DATES: Comments and related material
must reach the Coast Guard on or before
September 29, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(0oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, hand-deliver them to
Room 119 at the same address between
9 a.m. and 2 p.m., Monday through
Friday, except Federal holidays, or fax
them to (757) 398-6203. The Auxiliary
and Recreational Boating Safety Branch,
Fifth Coast Guard District, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the above
address between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: S. L.
Phillips, Project Manager, Auxiliary and
Recreational Boating Safety Branch, at
(757) 398-6204.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05—-04-138),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

In order to provide notice and an
opportunity to comment before issuing
an effective rule, we are providing a
shorter than normal comment period. A
30-day comment period is sufficient to

allow those who might be affected by
this rulemaking to submit their
comments because the regulations have
a narrow, local application, and there
will be local notifications in addition to
the Federal Register publication such as
press releases, marine information
broadcasts, and the Local Notice to
Mariners.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander
(0oax), Fifth Coast Guard District at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The United States and Canadian Coast
Guard Auxiliaries will sponsor the
“International Search and Rescue
Competition”, a marine event to be held
on the waters of the Southern Branch of
the Elizabeth River at Portsmouth,
Virginia, on November 5 and 6, 2004.
The event will consist of International
teams competing in various events
designed to demonstrate competence in
maritime search and rescue techniques.
To provide for the safety of participants,
spectators and support vessels, the
Coast Guard proposes to temporarily
restrict vessel traffic in the Southern
Branch of the Elizabeth River, including
the North Ferry Landing, during the
event.

Discussion of Proposed Rule

The Coast Guard proposes to establish
temporary special local regulations on
waters of the Southern Branch of the
Elizabeth River at Portsmouth, Virginia.
The temporary regulations would be in
effect from 8 a.m. to 6 p.m. on
November 5 and 6, 2004. The effect
would be to restrict general navigation
in the regulated area during the event.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel would be allowed to
enter or remain in the regulated area.
The proposed regulated area is needed
to control vessel traffic during the event
to enhance the safety of participants,
spectators and transiting vessels.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
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of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed regulation would prevent
traffic from transiting the Southern
Branch of the Elizabeth River during the
event, the effect of this proposed
regulation would not be significant due
to the limited duration that the
regulated area will be in effect, and the
extensive advance notifications that will
be made to the maritime community via
the Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly. Additionally,
the proposed regulated area has been
narrowly tailored to impose the least
impact on general navigation yet
provide the level of safety deemed
necessary. Vessel traffic would be able
to transit the Southern Branch of the
Elizabeth River whenever the Coast
Guard Patrol Commander determines it
safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
the Southern Branch of the Elizabeth
River during the event.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This proposed
rule would be in effect for only a short
period. The proposed regulated area has
been narrowly tailored to impose the
least impact on general navigation yet
provide the level of safety deemed
necessary. Vessel traffic will be allowed
to transit the Southern Branch of the
Elizabeth River whenever the Coast

Guard Patrol Commander determines it
safe to do so. Before the enforcement
period, we would issue maritime
advisories so mariners can adjust their
plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
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standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under those
sections.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an ‘“Environmental
Analysis Check List” and a ““Categorical
Exclusion Determination” are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

2. Add temporary § 100.35-T05-138
to read as follows:

§100.35-T05-138; Southern Branch,
Elizabeth River, Portsmouth, VA

(a) Regulated area. The regulated area
is established for the waters of the
Southern Branch of the Elizabeth River

including the North Ferry Landing, from
shoreline to shoreline, bounded to the
north by a line drawn along Latitude
36°50°23” N and bounded to the south
by a line drawn along Latitude
36°50"12” N. All coordinates reference
Datum NAD 1983.

(b) Definitions. As used in this
section—

Coast Guard Patrol Commander
means a commissioned, warrant, or
petty officer of the Coast Guard who has
been designated by the Commander,
Coast Guard Group Hampton Roads.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Group Hampton Roads
with a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by any Official
Patrol.

(d) Enforcement period. This section
will be enforced from 8 a.m. to 6 p.m.
on November 5 and 6, 2004.

Dated: August 16, 2004.
Ben R. Thomason, III,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 04-19732 Filed 8—27-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 58
[Docket # ID-04-003b; FRL-7801-7]

Changing the Ozone Monitoring
Season in Idaho From April Through
October to May Through September

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: Currently the ozone
monitoring season for Idaho is April
through October. Based on the ozone
monitoring season in adjacent states
with similar climatology, and analysis
of existing ozone monitoring data
collected in Boise, EPA is proposing to
change the ozone monitoring season for
Idaho to the months of May through
September.

DATES: Comments on this proposed rule
must be received in writing by
September 29, 2004.

ADDRESSES: Comments may be mailed to
Keith A. Rose, Environmental Protection
Agency, Office of Air, Waste and Toxics
(OAQ-107), EPA Region 10, 1200 Sixth
Ave., Seattle Washington 98101.
Comments may also be submitted
electronically or through hand delivery/
courier; please follow the detailed
instructions in the Addresses section of
the direct final rule which is located in
the rules section of this Federal
Register. To submit comments, please
follow the detailed instructions
described in the Direct Final Rule,
SUPPLEMENTARY INFORMATION section,
Part I, General Information.

Copies of the documents relevant to
this action are available for public
inspection between 8 a.m. and 4 p.m.,
Monday through Friday at the following
office: United States Environmental
Protection Agency, Region 10, Office of
Air, Waste and Toxics, 1200 Sixth Ave.,
Seattle WA 98101.

FOR FURTHER INFORMATION CONTACT:
Keith A. Rose, Office of Air, Waste and
Toxics (OAQ-107), EPA Region 10,
1200 Sixth Ave., Seattle, WA 98101,
(206) 553—1949, or rose.keith@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is changing the ozone
monitoring season in Idaho to May
through September as a direct final rule
without prior proposal because the
Agency views the change in ozone
monitoring season in Idaho as
noncontroversial and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

For additional information see the
direct final rule, of the same title,
published in the rules section of this
Federal Register.

Dated: July 15, 2004.

Ron Kreizenbeck,

Acting Regional Administrator, Region 10.
[FR Doc. 04-19729 Filed 8-27-04; 8:45 am]
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 11
[EB Docket No. 04—296; FCC 04-189]
Review of the Emergency Alert System

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document examines the
Emergency Alert System (EAS), and
seeks comment on whether EAS in its
present form is the most effective
mechanism for warning the American
public of an emergency and, if not, on
how EAS can be improved. The Notice
of Proposed Rule Making (NPRM) is the
most recent in a series of proceedings in
which the Federal Communications
Commission has sought to contribute to
an efficient and technologically current
public alert and warning system.
DATES: Comments are due on or before
October 29, 2004 and reply comments
are due on or before November 29, 2004.

Written comments on the Paperwork
Reduction Act proposed information
collection requirements must be
submitted to the public, Office of
Management and Budget (OMB), and
other interested parties on or before
October 29, 2004.

ADDRESSES: Send comments and reply
comments to the Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Room TW-A325,
Washington, DC 20554. See
SUPPLEMENTARY INFORMATION for further
filing instructions.

In addition to filing comments with
the Secretary, a copy of any comments
on the Paperwork Reduction Act
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1-
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
Lal.onde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L.LaLonde@omb.eop.gov, or
via fax at 202-395-5167.

FOR FURTHER INFORMATION CONTACT: Jean
Ann Collins, Enforcement Bureau,
Office of Homeland Security, at (202)
418-1199, or via the Internet at
jeanann.collins@fcc.gov. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document, contact Judith B. Herman at
202-418-0214, or via the Internet at
Judith-B.Herman®@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, EB Docket No.
04-296, FCC 04-189, adopted August 4,
2004, and released August 12, 2004. The
complete text of this NPRM is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com. 1t is also available
on the Commission’s Web site at http:/
/www.fcc.gov. Initial Paperwork
Reduction Act of 1995 Analysis. This
document contains proposed or
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Pub. L. 104-13. Public and agency
comments are due October 29, 2004.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Pub. L. 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

OMB Control Number: 3060—-0207.

Title: Part 11—Emergency Alert
System (EAS).

Form No.: Not applicable.

Type of Review: Revision of currently
approved collection.

Respondents: Business or other for-
profit; not-for-profit institutions; State,
local or tribal governments.

Estimated Number of Respondents:
22,000.

Estimated Time Per Response: Range
from 0.017—40 hours.

Frequency of Response: On occasion
reporting requirement and
recordkeeping requirement.

Estimated Total Annual Burden:
38,585 hours.

Estimated Total Annual Costs:
$8,250,000.

Privacy Act Impact Assessment: Not
applicable.

Needs and Uses: As currently
approved by OMB and reflected in the
information above, Part 11 contains
rules and regulations providing for an
emergency alert system. The EAS
provides the President with the
capability to provide immediate
communications and information to the
general public during periods of
national emergency. The EAS also
provides state and local governments
including the National Weather Service
with the capability to provide
immediate communications and
information to the general public
concerning emergency situations posing
a threat to life and property. With the
adoption of the NPRM, the Commission
seeks comment on whether the EAS in
its present form is the most efficient
mechanism for warning the American
public of an emergency and, if not, on
how the EAS can be improved. Upon
adoption of a final order, the
Commission will submit to OMB for
approval any revisions to the existing
collection. The main objective of the
NPRM is to seek comment on whether
EAS as currently constituted is the most
effective and efficient public warning
system that best takes advantage of
appropriate technological advances and
best responds to the public’s need to
obtain timely emergency information.
One of the main central issues on which
the NPRM seeks comment is the current
efficacy of EAS in an age when the
communications landscape has evolved
from what it was when EAS
predecessors, and EAS itself, were
originally conceived.

Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. All filings should refer to EB
Docket No. 04-296. Comments filed
through the ECFS can be sent as an
electronic file via the Internet to http:/
/www.fcc.gov/e-file/ecfs.html. Only one
copy of an electronic submission must
be filed. In completing the transmittal
screen, commenters should include
their full name, postal service mailing
address, and the applicable docket
number, which in this instance is EB
Docket No. 04—296. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instruction
for e-mail comments, commenters
should send an e-mail to
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ecfshelp@fcc.gov, and should include
the following words in the regarding
line of the message: “get form<your e-
mail address>.” A sample form and
directions will be sent in reply. A copy
of the ASCII Electronic Transmittal
Form (FORM-ET) at http://www.fcc.gov/
e-file/email html.

Parties who choose to file by paper
must file an original and four copies of
each filing. Filings can be sent by hand
or messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail).

For hand deliveries, the Commaission
contractor, Natek, Inc., will receive
hand-delivered or messenger-delivered
paper filings for the Commission
Secretary at 236 Massachusetts Avenue,
NE., Suite 110, Washington DC 20002.
The filing hours at this location are 8
a.m. to 7 p.m. All hand deliveries must
be held together with rubber bands or
fasteners. Any envelopes must be
disposed of before entering the building.

Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission
Secretary, Office of the Secretary,
Federal Communications Commission.

Comments and reply comments must
include a short and concise summary of
the substantive arguments raised in the
pleading. Comments and reply
comments must also comply with 47
CFR 1.48 and all other applicable
sections of the Commission’s rules. The
Commission directs all interested
parties to include the name of the filing
party and the date of the filing on each
page of their comments and reply
comments. All parties are encouraged to
utilize a table of contents, regardless of
the length of their submission. The
Commission also strongly encourages
that parties track the organization set
forth in this NPRM in order to facilitate
the Commission’s internal review
process.

To request materials in accessible
formats (such as Braille, large print,
electronic files, or audio format), send
an e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418-0531 (voice) or
(202) 418-7365 (TTY). This Public
Notice can also be downloaded in Word
and Portable Document Format at http:/
/www.fcc.gov/cgb.dro.

Synopsis of the Notice of Proposed
Rulemaking

1. Since the tragic events of
September 11, 2001, an expanding circle
of interested parties, including
individual citizens, public/private
groups, and our federal, state, and local
partners, have raised issues about the
efficacy of EAS as a public warning
mechanism. Some of these issues are
rooted in the fact that EAS mandates
only delivery of a “Presidential
message.” The Commission’s EAS rules
primarily are concerned with the
implementation of EAS in this national
role. The Commission seeks comment
on the threshold question of whether
the current EAS infrastructure is the
best mechanism for delivering a
national level message.

2. Along with its primary role as a
national public warning system, EAS
and other emergency notification
mechanisms are part of an overall
public alert and warning system, over
which the Federal Emergency
Management Agency (FEMA) exercises
jurisdiction. EAS use as part of such a
public warning system at the state and
local levels, while encouraged, is merely
voluntary. Thus, although Federal, state,
and local governments, and the
consumer electronics industry have
taken steps to ensure that alert and
warning messages are delivered by a
responsive, robust and redundant
system, the permissive nature of EAS at
the state and local level has resulted in
an inconsistent application of EAS as an
effective component of overall public
alert and warning system. Accordingly,
the Commission believes that it should
now consider whether permissive state
and local EAS participation is
appropriate in today’s world.

3. There are similar questions about
the technical capabilities of EAS. For
example, should the Commission
extend its EAS requirement to include
other digital broadcast media, such as
IBOC DAB, DBS, DTV, and satellite
DARS. Also, the Commission seeks
comment on the extent to which EAS
can be coordinated with other public
alert and warning systems, such as those
based on wireless technologies.

4. It is the Commission’s intention in
this proceeding to seek comment on
these and an array of other questions
and potential rule changes. The
Commission has already begun—and
will continue throughout this
proceeding—to coordinate carefully
with the Department of Homeland
Security (DHS), its component, FEMA,
and the Department of Commerce and
its component, the National Oceanic
and Atmospheric Administration’s

(NOAA'’s) National Weather Service
(NWS). The Commission anticipates
these federal partners will be active
participants in the proceeding. In
addition to seeking comments from all
interested individuals and federal
entities on the issues raised in this
NPRM, we also specifically seek the
participation of state and local
emergency planning organizations and
solicit their views. Finally, the
Commission seeks input from all
telecommunications industries
concerned about developing a more
effective EAS.

Initial Regulatory Flexibility Analysis

5. With respect to this NPRM, an
Initial Regulatory Flexibility Analysis
(IRFA) is contained in Appendix A. As
required by the Regulatory Flexibility
Act of 1980, as amended (RFA), the
Commission has prepared an IRFA of
the possible significant economic
impact on a substantial number of small
entities by the policies and rules
proposed in this NPRM. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments as
described above. The Commission will
send a copy of the NPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration
(SBA).

Need for, and Objectives of, the
Proposed Rules

6. In this NPRM, the Commission
solicits comment on whether EAS in its
present form is the most effective
mechanism for warning the American
public of an emergency and, if not, on
how EAS can be improved.

Legal Basis

7. Authority for the actions proposed
in this NPRM may be found in sections
1, 4(i) and (o), 303(x), 403, 624(g) and
706 of the Communications Act of 1934,
as amended, 47 U.S.C. 151, 154(i), and
(0), 303(r), 403, 554(g) and 606.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

8. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the
proposed rules. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
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Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” The arts,
entertainment, and recreations sector
had 96,497 small firms.

9. Television Broadcasting. The SBA
has developed a small business sized
standard for television broadcasting,
which consists of all such firms having
$12 million or less in annual receipts.
Business concerns included in this
industry are those “primarily engaged in
broadcasting images together with
sound.” According to Commission staff
review of BIA Publications, Inc. Master
Access Television Analyzer Database as
of May 16, 2003, about 814 of the 1,220
commercial television stations in the
United States had revenues of $12
million or less. We note, however, that,
in assessing whether a business concern
qualifies as small under the above
definition, business (control) affiliations
must be included. Our estimate,
therefore, likely overstates the number
of small entities that might be affected
by our action, because the revenue
figure on which it is based does not
include or aggregate revenues from
affiliated companies. There are also
2,127 low power television stations
(LPTV). Given the nature of this service,
we will presume that all LPTV licensees
qualify as small entities under the SBA
size standard.

10. Radio Stations. The SBA has
developed a small business size
standard for Radio Stations, which
consists of all such firms having $6
million or less in annual receipts.
Business concerns included in this
industry are those “primarily engaged in
broadcasting aural programs by radio to
the public.” According to Commission
staff review of BIA Publications, Inc.,
Master Access Radio Analyzer Database,
as of May 16, 2003, about 10,427 of the
10,945 commercial radio stations in the
United States had revenue of $6 million
or less. We note, however, that many
radio stations are affiliated with much
larger corporations with much higher
revenue, and, that in assessing whether
a business concern qualifies as small
under the above definition, such
business (control) affiliations are
included. Our estimate, therefore, likely
overstates the number of small
businesses that might be affected by our
action.

11. Cable and Other Program
Distribution. The SBA has developed a
small business size standard for Cable
and Other Program Distribution, which
consists of all such firms having $12.5
million or less in annual receipts.
According to Census Bureau data for
1997, in this category there was a total
of 1,311 firms that operated for the
entire year. Of this total, 1,180 firms had
annual receipts of under $10 million,
and an additional 52 firms had receipts
of $10 million to $24,999,999. Thus,
under this size standard, the majority of
firms can be considered small.

12. Multipoint Distribution Systems.
The proposed rules would apply to
Multipoint Distribution Systems (MDS)
operated as part of a wireless cable
system. The Commission has defined
“small entity”” for purposes of the
auction of MDS frequencies as an entity
that, together with its affiliates, has
average gross annual revenues that are
not more than $40 million for the
preceding three calendar years. This
definition of small entity in the context
of MDS auctions has been approved by
the SBA. The Commission completed its
MDS auction in March 1996 for
authorizations in 493 basic trading
areas. Of 67 winning bidders, 61
qualified as small entities. At this time,
we estimate that of the 61 small
business MDS auction winners, 48
remain small business licensees.

13. MDS also includes licensees of
stations authorized prior to the auction.
As noted, the SBA has developed a
definition of small entities for pay
television services, Cable and Other
Subscription Programming, which
includes all such companies generating
$12.5 million or less in annual receipts.
This definition includes MDS and thus
applies to MDS licensees that did not
participate in the MDS auction.
Information available to us indicates
that there are approximately 392
incumbent MDS licensees that do not
generate revenue in excess of $11
million annually. Therefore, the
Commission finds that there are
approximately 440 (392 pre-auction
plus 48 auction licensees) small MDS
providers as defined by the SBA and the
Commission’s auction rules which may
be affected by the rules proposed herein.

14. Instructional Television Fixed
Service. The proposed rules would also
apply to Instructional Television Fixed
Service facilities operated as part of a
wireless cable system. The SBA
definition of small entities for pay
television services also appears to apply
to ITFS. There are presently 2,032 ITFS
licensees. All but 100 of these licenses
are held by educational institutions.
Educational institutions are included in

the definition of a small business.
However, we do not collect annual
revenue data for ITFS licensees, and are
not able to ascertain how many of the
100 non-educational licensees would be
categorized as small under the SBA
definition. Thus, we tentatively
conclude that at least 1,932 ITFS are
small businesses and may be affected by
the proposed rules.

15. Wireless Service Providers. The
SBA has developed a small business
size standard for wireless small
businesses within the two separate
categories of Paging and Cellular and
Other Wireless Telecommunications.
Under both SBA categories, a wireless
business is small if it has 1,500 or fewer
employees. According to the
Commission’s most recent data, 1,761
companies reported that they were
engaged in the provision of wireless
service. Of these 1,761 companies, an
estimated 1,175 have 1,500 or fewer
employees and 586 have more than
1,500 employees. This SBA size
standard also applies to wireless
telephony. Wireless telephony includes
cellular, personal communications
services, and specialized mobile radio
telephony carriers. According to the
most recent Trends in Telephone
Service data, 719 carriers reported that
they were engaged in the provision of
wireless telephony. The Commission
has estimated that 294 of these are small
under the SBA small business size
standard.

16. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. For Block
F, an additional small business size
standard for ‘“very small business” was
added and is defined as an entity that,
together with its affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 ““small” and “very small” business
bidders won approximately 40 percent
of the 1,479 licenses for Blocks D, E, and
F. On March 23, 1999, the Commission
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re-auctioned 155 G, D, E, and F Block
licenses; there were 113 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “very small” businesses.
Subsequent events, concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant.

17. Incumbent Local Exchange
Carriers (Incumbent LECs). The
Commission has included small
incumbent local exchange carriers in
this present IRFA analysis. As noted
above, a “small business’ under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and “‘is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. The Commission
has therefore included small incumbent
local exchange carriers in this RFA
analysis, although we emphasize that
this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts. Neither the Commission nor
the SBA has developed a small business
size standard specifically for incumbent
local exchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,337 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,337 carriers, an
estimated 1,032 have 1,500 or fewer
employees and 305 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by our proposed rules.

18. Competitive Local Exchange
Carriers (Competitive LECs),
Competitive Access Providers (CAPs),
“Shared-Tenant Service Providers,” and
“Other Local Service Providers.”
Neither the Commission nor the SBA
has developed a small business size
standard specifically for these service
providers. The appropriate size standard
under SBA rules is for the category
Wired Telecommunications Carriers.
Under that size standard, such a
business is small if it has 1,500 or fewer

employees. According to Commission
data, 609 carriers have reported that
they are engaged in the provision of
either competitive access provider
services or competitive local exchange
carrier services. Of these 609 carriers, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 16
carriers have reported that they are
“Shared-Tenant Service Providers,” and
all 16 are estimated to have 1.500 or
fewer employees. In addition, 35
carriers have reported that they are
“Other Local Service Providers.” Of the
35, an estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities that may be affected by
our proposed rules.

19. Satellite Telecommunications and
Other Telecommunications. The
Commission has not developed a small
business size standard specifically for
providers of international service. The
appropriate size standards under SBA
rules are for the two broad categories of
Satellite Telecommunications and Other
Telecommunications. Under both
categories, such a business is small if it
has $12.5 or less in average annual
receipts. For the first category of
Satellite Telecommunications, Census
Bureau data for 1997 show that there
were a total of 324 firms that operated
for the entire year. Of this total, 273
firms had annual receipts of under $10
million, and an additional twenty-four
firms had receipts of $10 million to
$24,999,999. Thus, the majority of
Satellite Telecommunications firms can
be considered small.

20. The second category—Other
Telecommunications—includes
“establishments primarily engaged in
* * * providing satellite terminal
stations and associated facilities
operationally connected with one or
more terrestrial communications
systems and capable of transmitting
telecommunications to or receiving
telecommunications from satellite
systems.” According to Census Bureau
data for 1997, there were 439 firms in
this category that operated for the entire
year. Of this total, 424 firms had annual
receipts of $5 million to $9,999,999 and
an additional 6 firms had annual
receipts of $10 million to $24,999,990.
Thus, under this second size standard,
the majority of firms can be considered
small.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

21. There are potential reporting or
recordkeeping requirements proposed in
this NPRM, particularly with regard to
state and local EAS participation and
participation by digital broadcasters.
The proposals set forth in the NPRM are
intended to enhance the performance of
the EAS while reducing regulatory
burdens wherever possible.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

22. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

23. In setting forth the proposals
contained in the NPRM, the
Commission has attempted to minimize
the burdens on all entities. The
Commission seeks comment on the
impact of our proposals on small
entities and on any possible alternatives
that would minimize the impact on
small entities.

Federal Rules That Duplicate, Overlap,
or Conflict With the Proposed Rules

24. None.
Ex Parte Rules

25. These matters shall be treated as
a “‘permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented is generally
required. Other requirements pertaining
to oral and written presentations are set
forth in section 1.1206(b) of the
Commission’s rules.

Ordering Clauses

26. Accordingly, pursuant to the
authority contained in sections 1, 4(i)
and (o), 303®, 403, 624(g) and 706 of the
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Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i) and (o),
303(r), 403, 554(g), and 606, Notice is
Hereby Given of the proposals described
in the Notice of Proposed Rulemaking.
27. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of the Notice of Proposed
Rulemaking, including the Initial
Regulatory Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with the Regulatory Flexibility Act.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—19743 Filed 8—27-04; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 040804226-4226-01; I.D.
071904C]

RIN 0648—AR50

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries; Framework
Adjustment 5

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes measures
contained in Framework Adjustment 5
(Framework 5) to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan (FMP) that would
allow for specification of the annual
Total Allowable Landings (TAL) for
multiple years. The intent is to provide
flexibility and efficiency to the
management of the species.

DATES: Comments must be received on
or before September 14, 2004.

ADDRESSES: Copies of Framework 5, the
Regulatory Impact Review (RIR), Initial
Regulatory Flexibility Analysis (IRFA),
and other supporting documents are
available from Daniel Furlong,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South
Street, Dover, DE 19901-6790. The RIR/
IRFA is also accessible via the Internet
at http://www.nero.nmfs.gov. Written
comments on the proposed rule should

be sent to Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on
Framework 5.” Comments may also be
submitted via facsimile (fax) to 978—
281-9135, or via e-mail to the following
address: FSBFW5@noaa.gov. Include in
the subject line of the e-mail comment
the following document identifier:
“Comments on Framework 5.”
Comments may also be submitted
electronically through the Federal e-
Rulemaking portal: http//
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, Fishery Policy
Analyst, (978) 281-9279, fax (978) 281—
9135.

SUPPLEMENTARY INFORMATION:

Background

The summer flounder, scup, and
black sea bass fisheries are managed
cooperatively by the Atlantic States
Marine Fisheries Commission
(Commission) and the Mid-Atlantic
Fishery Management Council (Council),
in consultation with the New England
and South Atlantic Fishery Management
Councils. The management units
specified in the FMP include summer
flounder (Paralichthys dentatus) in U.S.
waters of the Atlantic Ocean from the
southern border of North Carolina (NC)
northward to the U.S./Canada border,
and scup (Stenotomus chrysops) and
black sea bass (Centropristis striata) in
U.S. waters of the Atlantic Ocean from
35°13.3" N. lat. (the latitude of Cape
Hatteras Lighthouse, Buxton, NC)
northward to the U.S./Canada border.
Implementing regulations for these
fisheries are found at 50 CFR part 648,
subparts A, G (summer flounder), H
(scup), and I (black sea bass).

The current regulations outline an
annual process for specifying the catch
limits for the summer flounder, scup,
and black sea bass commercial and
recreational fisheries, as well as other
management measures (e.g., mesh
requirements, minimum fish sizes, gear
restrictions, possession restrictions, and
area restrictions) for these fisheries. The
measures are intended to achieve the
annual targets set forth for each species
in the FMP, specified either as a fishing
mortality (F) rate or an exploitation rate
(the proportion of fish available at the
beginning of the year that are removed
by fishing during the year). Once the
catch limits are established, they are
divided into quotas based on formulas
contained in the FMP.

The Council developed Framework 5,
pursuant to §§648.108, 648.127, and

648.147, in order to streamline the
administrative and regulatory processes
involved in specifying the TALs for the
summer flounder, scup, and black sea
bass fisheries, while, at the same time,
maintaining consistency with the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). In particular,
Framework 5 would allow for
specification of TALs for the summer
flounder, scup, and/or black sea bass
fisheries in any given year for the
following 1 to 3 years. Under the current
management system, specification of
commercial quotas and recreational
harvest limits for these fisheries is done
on an annual basis. Under the proposed
process, all of the environmental and
regulatory review procedures currently
required under the Magnuson-Stevens
Act, National Environmental Policy Act,
and other applicable law would be
conducted and documented during the
year in which the multi-year
specifications are set. The analyses
would consider impacts throughout the
time span for which specifications are
set (i.e., 1 to 3 years). TALs would not
have to be constant from year to year
within the multi-year specifications, but
would instead be based upon
expectations of future stock conditions
as indicated by the best scientific
information available at the time the
multi-year specifications are set.

Annual review of updated
information on the fisheries by the
Council’s Summer Flounder, Scup, and
Black Sea Bass Monitoring Committees
and Council would not be required
during the period of multi-year
specifications. As such, adjustments to
the TALs for years 2 and/or 3 would not
occur once the multi-year specifications
are set. Given the absence of an annual
review TAL adjustment process,
environmental impact evaluation in the
specification setting year would have to
consider thoroughly the uncertainty
associated with projected estimates of
stock size in the 2- to 3—year time
horizon. Accordingly, Council
recommendations for multi-year TALs
would be expected to be appropriately
conservative in order to reflect this
uncertainty. Under Framework 5, the
Council would not be obligated to
specify multi-year TALs, but would be
able, depending on the information
available and the status of the fisheries,
to specify TALs for the following 1, 2,
or 3 years, as appropriate.

Although the Council’s process for
setting multi-year TALs would occur
prior to the first year that the
specifications would be in place, with
no requirement to review the
specifications prior to the second and/
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or third years, NMFS would continue to
publish a proposed and final rule each
year, notifying the public of the
commercial quotas and recreational
harvest limits. While the Council would
set the TALs for multiple years; the
actual quotas available to the fisheries
in any one year would be a function of
the specified TALs, as reduced to
account for any quota overages in
previous years and to account for
research set-aside (RSA) allocations set
by the Council for the upcoming fishing
year. Quota overages cannot be
determined beforehand, and RSA
allocations are set based on research
proposals submitted, reviewed, and
selected on an annual basis. NMFS
would also continue to issue inseason
actions, as necessary, to adjust
commercial quotas based on updated
landings information, to close a fishery
or season when a quota is projected to
be reached, and/or to roll over available
scup quota from the Winter I period to
the Winter II period, as already
established in the FMP.

During the development of
Framework 5, the Council considered
and analyzed three alternatives for a
multi-year specifications process: A no-
action alternative, which would
continue the requirement to establish
summer flounder, scup, and black sea
bass specifications on an annual basis;
the proposed alternative; and an
alternative that would require the
Council to conduct an annual review of
the previously established multi-year
specifications. The Council selected the
proposed action because it provided the
most straightforward and efficient
administrative process for establishing
multi-year specifications, and is
expected to provide greater regulatory
consistency and predictability to the
commercial and recreational fishing
sectors.

In addition to the changes proposed
in Framework 5, this proposed rule also
would make several administrative
changes to other aspects of the
regulations governing the summer
flounder, scup, and black sea bass
fisheries to: (1) Reduce the application
burden and specify the minimum
enrollment period for the summer
flounder small mesh exemption area to
make the Letter of Authorization (LOA)
consistent with all other Northeast
Region LOAs, clarify the requirements
of the LOA, clarify that the small-mesh
possession restrictions do not apply to
vessels fishing under the LOA in the
exemption area, and correct the
reference to net stowage requirements;
(2) include the summer flounder fishery
in the list of fisheries for which an
operator permit is required; and (3)

include in the list of potential
recommendations by the Scup and
Black Sea Bass Monitoring Committees
a scup and black sea bass research quota
set from a range of 0 to 3 percent of the
maximum allowed to achieve the
specified exploitation rate. A further
explanation of these proposed
regulatory changes appears in the
Classification section of this preamble.

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An IRFA was prepared that describes
the economic impact this proposed rule,
if adopted, would have on small
entities. A description of the reasons
why this action is being considered, and
the objectives of and legal basis for this
action are contained elsewhere in this
preamble. This preamble also includes
complete descriptions of the proposed,
no action, and other alternatives
discussed here. Under the current
management system, the Council
annually submits a specifications
document to NMFS for review. Under
the other two alternatives, the Council
would submit a specifications document
only in the first year of the multi-year
specifications period, if applicable. This
would reduce substantially the
administrative burden on both the
Council and NMFS and would allow for
more efficient use of NMFS resources in
preparing the annual of multi-year
specifications for other fisheries, and
may species. Additionally, longer term
specifications should provide greater
regulatory consistency and
predictability to the commercial and
recreational fishing sectors. Under the
proposed alternative, annual review of
updated information on the fisheries by
the Council’s Summer Flounder, Scup,
and Black Sea Bass Monitoring
Committees and Council would not be
required during the period of multi-year
specifications. The Council and NMFS
have considered the risk that harvest at
specified TALs in a given year could
exceed appropriate fishing mortality
rates for the management units as a
result of multi-year specifications. The
risks associated with these potential
outcomes would be carefully considered
by the Council when determining the
appropriate TALs for years two and
three in the specification setting year as
part of the specifications process.
Although the provision for an annual
review reduces the risk of negative
impacts to the fishery resources, it
would also reduce administrative
efficiency by increasing the chance that
a previous specified TAL would be

modified even for de minimus changes
in TAL.

The reporting and record keeping
requirements associated with the
issuance of the operator permits has
been previously approved by the Office
of Management and Budget under OMB
approval number 0648—0202. There are
no relevant Federal rules that duplicate,
overlap, or conflict with this rule.
Framework 5 deals only with the
administrative periodicity of annual
TAL setting, and therefore would have
minimal direct effect on entities
participating in these fisheries. The
other actions in this proposed rule are
also solely administrative in nature and
are intended to clarify existing
regulations. The proposed action
regarding the summer flounder small
mesh exemption LOA would clarify the
application process and reduce the
burden on applicants. The requirement
for an operator permit in the summer
flounder fishery corrects an inadvertent
omission and would affect only one
summer flounder moratorium permit
holder, who would be required to
complete and submit a one-page form;
the public reporting burden for the
collection of information is estimated to
be one hour per response. All of the
other summer flounder moratorium
permit holders are in compliance as a
result of holding other Federal permits.
The action regarding setting the research
quota for the scup and black sea bass
fisheries within a range of 0 to 3 percent
of TALs specified for these species was
the maximum allowed to achieve the
specified exploitation rate was
discussed in the preamble to a final rule
regarding these fisheries in 2001 (66 FR
42156, August 10, 2001), but the
associated change to the regulatory text
was not made at that time.

List of Subjects in 50 CFR Part 648

Fishing, Fisheries, Reporting and
recordkeeping requirements.

Dated: August 23, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 648.4, paragraph (a)(3)(iii) is
revised to read as follows:
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§648.4 Vessel permits.

(a) * % %

(3) * % %

(iii) Exemption permits. Owners of
summer flounder vessels seeking an
exemption from the minimum mesh
requirement under the provisions of
§648.104(b)(1) must request a letter of
authorization (LOA) from the Regional
Administrator. Vessels must be enrolled
in the exemption program for a
minimum of 7 days. The Regional
Administrator may impose temporary
additional procedural requirements by
publishing a notification in the Federal
Register. If a summer flounder charter
or party requirement of this part differs
from a summer flounder charter or party
management measure required by a
state, any vessel owners or operators
fishing under the terms of a summer
flounder charter/party vessel permit in
the EEZ for summer flounder must
comply with the more restrictive
requirement while fishing in state
waters, unless otherwise authorized
under § 648.107.

* * * * *

3. In §648.5, paragraph (a) is revised

to read as follows:

§648.5 Operator permits.

(a) General. Any operator of a vessel
fishing for or possessing Atlantic sea
scallops in excess of 40 1b (18.1 kg), NE
multispecies, spiny dogfish, monkfish,
Atlantic herring, Atlantic surf clam,
ocean quahog, Atlantic mackerel, squid,
butterfish, summer flounder, scup, black
sea bass, or bluefish, harvested in or
from the EEZ; tilefish harvested in or
from the EEZ portion of the Tilefish
Management Unit; skates harvested in
or from the EEZ portion of the Skate
Management Unit; or Atlantic deep-sea
red crab harvested in or from the EEZ
portion of the Red Crab Management
Unit, issued a permit, including carrier
and processing permits, for these
species under this part, must have been
issued under this section, and carry on
board, a valid operator permit. An
operator’s permit issued pursuant to
part 697 of this chapter satisfies the
permitting requirement of this section.
This requirement does not apply to
operators of recreational vessels.

* * * * *

4. In §648.14, paragraph (a)(89) is

revised to read as follows:

§648.14 Prohibitions.

(a) * *x %

(89) Fish for, catch, and retain, or land
scup in or from the EEZ north of 35°
15.3’ N. lat. in excess of the landing
limit established pursuant to
§648.120(b)(3) and (b)(4).

* * * * *

5. In § 648.100, paragraph (a) and the
headings of paragraphs (b) and (c) are
revised, and a new paragraph (b)(11) is
added to read as follows:

§648.100 Catch quotas and other
restrictions.

(a) Review. The Summer Flounder
Monitoring Committee shall review the
following data on or before August 15 of
each year, unless a TAL has already
been established for the upcoming
calendar year as part of a multiple-year
specification process, provided that new
information does not require a
modification to the multiple-year
quotas, to determine the annual
allowable levels of fishing and other
restrictions necessary to achieve, with at
least a 50—percent probability of
success, a fishing mortality rate (F) that
produces the maximum yield per recruit
(Fmax): Commercial, recreational, and
research catch data; current estimates of
fishing mortality; stock status; recent
estimates of recruitment; virtual
population analysis results; levels of
noncompliance by fishermen or
individual states; impact of size/mesh
regulations; sea sampling and winter
trawl survey data or, if sea sampling
data are unavailable, length frequency
information from the winter trawl
survey and mesh selectivity analyses;
impact of gear other than otter trawls on
the mortality of summer flounder; and
any other relevant information.

(b) Recommend measures on an
annual basis. * * *

* * * * *

(11) Total allowable landings on an
annual basis for a period not to exceed
three years

(c) Fishing measures. * * *

* * * * *

6. In § 648.104, paragraph (b)(1) is

revised to read as follows:

§648.104 Gear restrictions.
* * * * *

(b) * % %

(1) Vessels issued a summer flounder
moratorium permit, a summer flounder
small-mesh exemption area letter of
authorization (LOA), required under
paragraph (b)(1)(i) of this section, and
fishing from November 1 through April
30 in the exemption area, which is east
of the line that follows 72°30.0" W. long.
until it intersects the outer boundary of
the EEZ (copies of a map depicting the
area are available upon request from the
Regional Administrator). Vessels fishing
under the LOA shall not fish west of the
line. Vessels issued a permit under
§ 648.4(a)(3)(iii) may transit the area
west or south of the line, if the vessel’s
fishing gear is stowed in a manner
prescribed under § 648.100(e), so that it

is not “‘available for immediate use”
outside the exempted area. The Regional
Administrator may terminate this
exemption if he/she determines, after a
review of sea sampling data, that vessels
fishing under the exemption are
discarding more than 10 percent, by
weight, of their entire catch of summer
flounder per trip. If the Regional
Administrator makes such a
determination, he/she shall publish
notification in the Federal Register
terminating the exemption for the
remainder of the exemption season.

(i) Requirements. (A) A vessel fishing
in the Summer Flounder Small-Mesh
Exemption Area under this exemption
must have on board a valid LOA issued
by the Regional Administrator.

(B) The vessel must be in enrolled in
the exemption program for a minimum

of 7 days.
(ii) [Reserved]

7.In §648.105, the first sentence of
paragraph (d) is revised to read as
follows:

§648.105 Possession restrictions.
* * * * *

(d) Owners and operators of otter
trawl vessels issued a permit under
§ 648.4(a)(3) that fish with or possess
nets or pieces of net on board that do
not meet the minimum mesh
requirements and that are not stowed in
accordance with § 648.104(e), may not
retain 100 lb (45.3 kg) or more of
summer flounder from May 1 through
October 31, or 200 Ib (90.6 kg) or more
of summer flounder from November 1
through April 30, unless the vessel
possess a valid summer flounder small-
mesh exemption LOA and is fishing in
the exemption area as specified in
§648.104(b).* * *

8. In §648.120, paragraphs (b)(1)
through (b)(10) are redesignated as
paragraphs (b)(2) through (b)(11);
paragraph (a) and the heading of
paragraph (c) is revised, and new
paragraphs (b)(1) and (b)(12) are added

to read as follows:

§648.120 Catch quotas and other
restrictions.

(a) Review. The Scup Monitoring
Committee shall review the following
data, subject to availability, on or before
August 15 of each year, unless a TAL
already has been established for the
upcoming calendar year as part of a
multiple-year specification process,
provided that new information does not
require a modification to the multiple-
year quotas: Commercial, recreational
and research data; current estimates of
fishing mortality; stock status; recent
estimates of recruitment; virtual
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population analysis results; levels of
noncompliance by fishermen or
individual states; impact of size/mesh
regulations; impact of gear on the
mortality of scup; and any other
relevant information. This review will
be conducted to determine the
allowable levels of fishing and other
restrictions necessary to achieve the F
that produces the maximum yield per
recruit (Frmax).

(b) * * *

(1) Research quota set from a range of
0 to 3 percent of the maximum allowed
to achieve the specified exploitation

rate.
* * * * *

(12) Total allowable landings on an
annual basis for a period not to exceed
three years.

(c) Fishing measures.

9. In §648.140, paragraphs (b)(1)
through (b)(9) are redesignated as
paragraphs (b)(2) through (b)(10) and

* % %

paragraph (a) and the heading of
paragraph (c) are revised, and new
paragraphs (b)(1) and (b)(11) are added
to read as follows:

§648.140 Catch quotas and other
restrictions.

(a) Review. The Black Sea Bass
Monitoring Committee will review the
following data, subject to availability,
on or before August 15 of each year,
unless a TAL already has been
established for the upcoming calendar
year as part of a multiple-year
specification process, provided that new
information does not require a
modification to the multiple-year
quotas, to determine the allowable
levels of fishing and other restrictions
necessary to result in a target
exploitation rate of 23 percent (based on
Fmax) in 2003 and subsequent years:
Commercial, recreational, and research
catch data; current estimates of fishing
mortality; stock status; recent estimates
of recruitment; virtual population

analysis results; levels of
noncompliance by fishermen or
individual states; impact of size/mesh
regulations; sea sampling and winter
trawl survey data, or if sea sampling
data are unavailable, length frequency
information from the winter trawl
survey and mesh selectivity analyses;
impact of gear other than otter trawls,
pots and traps on the mortality of black
sea bass; and any other relevant
information.

(b) * * *

(1) Research quota set from a range of
0 to 3 percent of the maximum allowed
to achieve the specified exploitation
rate.
* * * * *

(11) Total allowable landings on an
annual basis for a period not to exceed
three years.

(c) Fishing measures.
* * * * *

[FR Doc. 04-19623 Filed 8—27—04; 8:45 am]|
BILLING CODE 3510-22-S

* % %
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 23, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Research Service

Title: Patent License Application.
OMB Control Number: 0518—0003.

Summary of Collection: The U.S.
Department of Agriculture grants patent
licenses to qualified businesses and
individuals who wish to commercialize
inventions arising from federally
supported research. The Agricultural
Research Service (ARS) oversees
licensing of federally owned inventions
which must be done in accordance with
terms, conditions, and procedures
prescribed under 37 CFR part 404.
Application information must be
collected to identify the business or
individual desiring the patent license
along with a plan for the development
and marketing of the invention and a
description of the applicant’s ability to
fulfill the plan.

Need and Use of the Information:
ARS will collect identifying information
on the applicant, identifying
information for the business, and a
detailed description for development
and/or marketing of the invention using
form AD-761, “Patent License
Application for Government Invention.”
The information collected is used to
determine whether the applicant has
both a complete and sufficient plan for
developing and marketing the invention
and the necessary manufacturing,
marketing, technical, and financial
resources to carry out the submitted
plan.

Description of Respondents: Business
or other for profit; Not-for-profit
institutions; Individuals or households;
Farms; Federal Government; State, Local
or Tribal Government.

Number of Respondents: 75.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 225.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.
[FR Doc. 04—-19644 Filed 8—27-04; 8:45 am]

BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 24, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Request for Credit Account
Approval for Reimbursable Services.

OMB Control Number: 0579-0055.

Summary of Collection: The Debt
Collection Improvement Act of 1996
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(P.L. 104—134 Section 31001(x) of 31
U.S.C. 7701, requires that agencies
collect tax identification numbers from
all persons doing business with the
Government for purposes of collecting
delinquent debts. The services of an
inspector to clear imported and
exported commodities are covered by
user fees during regular working hours.
If an importer/exporter wishes to have
a shipment of cargo or animals cleared
at other hours, such services will
usually be provided on a reimbursable
overtime basis, unless already covered
by a user fee. The Animal and Plant
Health Inspection Service (APHIS) will
collect information using APHIS form
192, Application for Credit Account and
Request for Service.

Need and Use of the Information:
APHIS will collect information to
conduct a credit check on prospective
applicants to ensure creditworthiness
prior to extending credit services.
Without this information, customers
(including small business) will have to
pay each time a service is provided.

Description of Respondents: Business
or other for-profit; Individuals or
households; Not-for-profit institutions;
Federal Government.

Number of Respondents: 256.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 64.

Animal Plant & Health Inspection
Service

Title: Pseudorabies in Swine; Payment
to Indemnity.

OMB Control Number: 0579-0137.

Summary of Collection: The United
States Department of Agriculture is
responsible for preventing the interstate
spread of pests and diseases of livestock
within the United States and for
conducting eradication programs. The
Animal and Plant Health Inspection
Service (APHIS) established an
accelerated pseudorabies program,
including the payment of indemnity, to
further pseudorabies eradication efforts
in cooperation with States and industry
and to protect swine not infected with
pseudorabies from the disease.
Pseudorabies is a contagious, infectious,
and communicable disease of livestock,
primarily swine. Regulations in 9 CFR
part 85 govern the interstate movement
of swine and other livestock (cattle,
sheep, and goats) in order to help
prevent the spread of pseudorabies.
APHIS will collect information using
several APHIS forms.

Need and Use of the Information:
APHIS will collect information on the
number of animals being relinquished,
their estimated weight, the market price
of the animals for the particular week,

and the total compensation amount that
the owner can expect to receive. If the
information were not collected, APHIS
would not be able to launch the
accelerated pseudorabies eradication
program.

Description of Respondents: Business
or other for-profit; Farms; State, Local or
Tribal Government.

Number of Respondents: 5,700.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 3,156.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 04-19645 Filed 8—27-04; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 23, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs

potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Grain Inspection, Packers & Stockyards
Administration

Title: Regulations and Related
Reporting and Recordkeeping
Requirements—Packers and Stockyards
Programs.

OMB Control Number: 0580-0015.

Summary of Collection: The Grain
Inspection, Packers and Stockyards
Administration (GIPSA) administers the
provisions of the Packers and
Stockyards Act of 1921 (7 U.S.C. 181-
229) and the regulations under the Act.
The Act is designed to protect the
financial interests of livestock and
poultry producers engaged in commerce
of livestock and live poultry sold for
slaughter. It also protects members of
the livestock and poultry marketing,
processing, and merchandising
industries from unfair competitive
practices. GIPSA will collect
information using several forms.

Need and Use of the Information:
GIPSA will collect information to
monitor and examine financial,
competitive and trade practices in the
livestock, meatpacking, and poultry
industries. Also, the information will
help assure that the regulated entities do
not engage in unfair, unjustly
discriminatory, or deceptive trade
practices or anti-competitive behavior.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 37,572.

Frequency of Responses:
Recordkeeping; Third party disclosure;
Reporting: On occasion; Semi-annually;
Annually.

Total Burden Hours: 304,789.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 04-19646 Filed 8—27-04; 8:45 am|
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 23, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
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performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly._
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: Lamb Promotion, Research and
Information Program.

OMB Control Number: 0581-0198.

Summary of Collection: The authority
for Lamb Promotion, Research, and
Information Order is established under
the Commodity Promotion, Research,
and Information Act of 1996. These
programs carry out projects relating to
research, consumer information,
advertising, producer information,
market development, and product
research with the goal of maintaining
and expanding their existing markets
and uses and strengthening their
position in the marketplace.

Need and Use of the Information:
Various forms will be used to collect
information for reporting, background,
certification, remittance and nomination
and is the minimum information
necessary to effectively carry out the
requirements of the program. The
information is not available from other
sources because it relates specifically to
individual lamb producers, feeders,

seedstock producers, exporters and first
handlers.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit.

Number of Respondents: 67,486.

Frequency of Responses:
Recordkeeping; Reporting: Monthly.

Total Burden Hours: 25,118.

Agricultural Marketing Service

Title: Vegetable and Specialty Crops.

OMB Control Number: 0581-0178.

Summary of Collection: The
Agricultural Marketing Agreement Act
of 1937 was designed to permit
regulation of certain agricultural
commodities for the purpose of
providing orderly marketing conditions
in interstate commerce and improving
returns to growers. The Orders and
Agreements become effective only after
public hearings are held. The marketing
order programs provide an opportunity
for producers of fresh fruit, vegetables,
and specialty crops, in specified
production areas to work together to
solve marketing problems that cannot be
solved individually.

Need and Use of the Information:
Various forms are used to collect
information necessary to effectively
carry out the requirements of the Act
and the Order/Agreement. Information
collected is used to formulate market
policy, track current inventory and
statistical data for market development
programs, ensure compliance, and
verify eligibility, monitor and record
grower’s information. If information
were not collected, it would eliminate
data needed to keep the industry and
the Secretary abreast of changes at the
State and local level.

Description of Respondents: Business
or other for profit; Farms; Federal
Government; Individuals or households;
Not-for-profit institutions.

Number of Respondents: 25,121.

Frequency of Responses: Reporting:
On occasion, Quarterly, Biennially,
Weekly, Semi-annually, Monthly,
Annually and Recordkeeping.

Total Burden Hours: 15,107.

Agricultural Marketing Service

Title: Customer Service Survey for
USDA—Donated Food Products.

OMB Control Number: 0581-0182.

Summary of Collection: Each year the
Agricultural Marketing Service (AMS)
procures about $700 million dollars of
poultry, livestock, fruit, and vegetable
products for the school lunch and other
domestic feeding programs under
authority of 7 CFR 250, Regulations for
the Donation of Food for Use in the
United States, its territories and
possessions and areas under its

jurisdiction. To maintain and improve
the quality of these products, AMS has
sought to make this process more
customer-driven and therefore is
seeking opinions from the users of these
products. AMS will use AMS-11,
“Customer Opinion Postcard,” to collect
information. Customers that use USDA-
procured commodities to prepare and
serve meals retrieve these cards from the
boxes and use them to rate their
perception of product flavor, texture,
and appearance as well as overall
satisfaction.

Need and Use of the Information:
AMS will collect information on the
product type, production lot, and
identify the location and type of facility
in which the product was served. USDA
program managers will use survey
responses to maintain and improve
product quality through the revision of
USDA commodity specifications and
follow-up action with producers of
designated production lots.

Description of Respondents: State,
Local or Tribal Government; Not-for-
profit institutions.

Number of Respondents: 8,400.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 700.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 04—19647 Filed 8—27-04; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Meeting

AGENCY: Notice of Resource Advisory
Committee, Sundance, Wyoming,
USDA, Forest Service.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Public Law 92—-463) and under the
Secure Rural Schools and Community
Self-Determination Act of 2000 (Public
Law 106-393) the Black Hills National
Forests’ Crook County Resource
Advisory Committee will meet Monday,
September 20, 2004 in Sundance,
Wyoming for a business meeting. The
meeting is open to the public.
SUPPLEMENTARY INFORMATION: The
business meeting on September 20,
begins at 6:30 p.m. at the U.S. Forest
Service, Bearlodge Ranger District
office, 121 South 21st Street, Sundance,
Wyoming. Agenda topics will include:
Updates on previously funded projects,
discussion of business order for the
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coming year, and election of officers. A
public forum will begin at 8:30 p.m.
(m.t.).

FOR FURTHER INFORMATION CONTACT:
Steve Kozel, Bearlodge District Ranger
and Designated Federal Officer, at (307)
283-1361.

Dated: August 23, 2004.
Steve Kozel,
Bearlodge District Ranger.
[FR Doc. 04-19698 Filed 8—27-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tehama County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tehama County Resource
Advisory Committee (RAC) will meet in
Red Bluff, California. Agenda items to
be covered include: (1) Introductions;
(2) Approval of Minutes; (3) Public
Comments; (4) Chairman Report; (5)
Project Proposal/Possible Action; (6)
Review of Projects Funded to Date: (7)
General Discussion; (8) Next Agenda.

DATES: The meeting will be held on
September 9, 2004 from 9 a.m. and end
at approximately 12 p.m.

ADDRESSES: The meeting will be held at
the Lincoln Street School, Conference
Room A, 1135 Lincoln Street, Red Bluff,
CA. Individuals wishing to speak or
propose agenda items must send their
names and proposals to Jim Giachino,
DFO, 825 N. Humboldt Ave., Willows,
CA 98988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 164, Elk Creek, CA
95939. (530) 968—5329; e-mail
ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by September 6, 2004
will have the opportunity to address the
committee at those sessions.

Dated: August 23, 2004.
James F. Giachino,
Designated Federal Official.
[FR Doc. 04-19653 Filed 8—27-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Trinity County Resource Advisory
Committee

AGENCY: USDA Forest Service.
ACTION: Notice of Meeting.

SUMMARY: The Trinity County Resource
Advisory Committee (RAC) will meet on
September 13, 2004 in Weaverville,
California. The purpose of the meeting
is to discuss the selection of Title II
projects under Public law 106—-393, H.R.
2389, the Secure Rural Schools and
Community Self-Determination Act of
2000, also called the ‘Payments to
States” Act.

DATES: The meeting will be held on
September 13, 2004 from 6:30 to 8:30
p.m.

ADDRESSES: The meeting will be held at
the Trinity County Office of Education,
201 Memorial Drive, Weaverville,
California.

FOR FURTHER INFORMATION CONTACT:
Joyce Andersen, Designated Federal
Official, USDA, Shasta Trinity National
Forests, P.O. Box 1190, Weaverville, CA
96093. Phone: (530) 623—1709. E-mail:
jandersen@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items include a review of current
projects approved by the committee,
and a discussion on the use of
unexpended funds. The meeting is open
to the public. Public input opportunity
will be provided and individuals will
have the opportunity to address the
committee at that time.

Dated: August 23, 2004.
William D. Metz,
Deputy Forest Supervisor.
[FR Doc. 04—19699 Filed 8—27—-04; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Rocky Mountain Region
Advisory Committees (Includes: CO,
MT, NM, ND, SD, UT, WY)

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on

Civil Rights, that a conference call of the
Rocky Mountain Region State Advisory
Committees (which include CO, MT,
NM, ND, SD, UT, and WY) will convene
at 12 p.m. (MDT) and adjourn at 1:30
p-m. (MDT), Wednesday, September 22,
2004. The purpose of the conference call
is to review status of 7-state regional
project, Confronting Discrimination in
Reservation Border Town Communities,
conduct strategic planning, and discuss
projected activities and status of
Commission and regional programs.

This conference call is available to the
public through the following call-in
number: 1-800-659-1081; access code:
25866558. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
over wireless lines and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Evelyn Bohor,
Rocky Mountain Regional Office, (303)
866—1040 (TDD 303-866—1049), by 3
p-m. (MDT) on Monday, September 20,
2004.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, August 23, 2004.
Ivy L. Davis,
Chief, Regional Programs Coordination Unit.
[FR Doc. 04-19707 Filed 8-27—-04; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.
ACTION: To give all Interested Parties an
Opportunity to Comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.



Federal Register/Vol. 69, No. 167 /Monday, August 30, 2004/ Notices

52855

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD JULY 23, 2004—AUGUST 20, 2004

Firm name Address Dgtcecgsggm Product
Batching Systems, INC ........cccooevniiiiieenns 50 Jibsail Drive, Prince Frederick, MD | 27-Jul-04 ......... Electronic counting and weighting
20678. equipment.
Big Sky Woodcrafters, INC ........cccceeveeennn 305 West Main Street, Laurel, MT | 28-Jul-04 ......... Wooden recognition items such as
59044. stands and bases that hold memen-
tos and/or cards and photos, plaques,
and cases out of wood.
Johnson Woolen Mills, LLC ........... P.O. Box 612, Johnson, VT 05656 ........ 28-Jul-04 ......... Men’s wool coats.
Material Handling Systems, Inc 8715 Bollman Place, Savage, MD | 28-Jul-04 ......... Custom material handling equipment in-
20763. cluding conveyors, dock equipment,
storage and retrieval systems, cranes
and hoists.
SinterMet, LLC .......coooveeiiiieceeeceeees North Park Drive, West Hills Industrial | 28—Jul-04 ......... Tungsten carbide and composite rolls
Park, Kittanning, PA 16201. for rod and bar mills in the steel in-
dustry.
Specialty Loose Leaf, Inc .. One Cabot Street, Holyoke, MA 01040 | 28-Jul-04 ......... Scrapbooks.
Ultradent Products, INC .......ccccceeviieennnns 505 West 10200 South, South Jordan, | 28-Jul-04 ......... Dental cements, fillings and other prep-
UT 84095. arations for oral or dental hygiene in-
cluding pastes and powders.
Botkin Lumber Company, InC ..........c...... 5943 Busiek Road, Farmington, MO | 30-Jul-04 ......... Wooden pallet stock.
63640.
Mark Steel Corporation .........c.cccocevevivens 1230 W 200 S, Salt Lake City, UT | 30—Jul-04 ......... Steel tanks exceeding 300 liters.
84116.
Watman Headwear Corporation .............. 1852 Flushing Avenue, Ridgewood, NY | 30—Jul-04 ......... Hats and headwear.
11385.
William Alan, INC ....ocoevviiiiieiieeeeeeen 2408 Ashford Street, High Point, NC | 30-Jul-04 ......... Upholstered and wood household fur-
27260. niture.
Maryland Thermoform Corp ......c.ccceeeeenee 2717 Wilmaarco Avenue, Baltimore, MD | 16-Aug-04 ....... Fabricated plastic products and pack-
21223. aging.
Imperial Schrade Co., INC .....c.ecevviennen. 7 Schrade Court, Ellenville, NY 12428 .. | 17-Aug-04 ....... Hunting and sporting knives.
G. Leblanc Corporation .........cccccceveeeenne 7001 Leblanc Boulevard, Kenosha, WI | 18-Aug-04 ....... Brass wind instruments, clarinets and
53142. saxophones.
Heath Electronic Manufacturing Corpora- | 211 West Arthur Street, Glenns Ferry, | 18-Aug-04 ....... Electro-medical instrument parts.
tion. Idaho 83623.
Spectra Symbol Corporation ...........c....... 3101 West 2100 South, Salt Lake City, | 18—Aug—-04 ....... Membrane switches for automatic regu-
UT 84119. lating and control instruments.
Structures of USA, INC ...ooevevniiiiieis 49 Cardiff Street, Johnstown, PA 15906 | 18—-Aug—-04 ....... Steel joist and decking.
Crisi Holding Trust and Subsidiary d.b.a. | 31 Jytek Park, Leominster, MA 01453 .. | 19-Aug—-04 ....... Injection molded parts for motor vehi-
Acro-Matic Plastics. cles.
Valkyrie Company, Inc. (The) ......cccec.. 60 Fremont Street, Worcester, MA | 19-Aug-04 ....... Binders, handheld computer cases and
016083. wallets/billfolds.

The petitions were submitted pursuant to

Section 251 of the Trade Act of 1974 (19

U.S.C. 2341). Consequently, the United States

Department of Commerce has initiated

separate investigations to determine whether
increased imports into the United States of
articles like or directly competitive with
those produced by each firm contributed
importantly to total or partial separation of

Dated: August 24, 2004.
Anthony J. Meyer,

Initiatives.

BILLING CODE 3510-24-P

Senior Program Analyst, Office of Strategic

[FR Doc. 04—19700 Filed 8—27—-04; 8:45 am]

the firm’s workers, or threat thereof, and to

DEPARTMENT OF COMMERCE

a decrease in sales or production of each
petitioning firm. Any party having a
substantial interest in the proceedings may
request a public hearing on the matter. A
request for a hearing must be received by
Trade Adjustment Assistance, Room 7315,
Economic Development Administration, U.S.
Department of Commerce, Washington, DC
20230, no later than the close of business of
the tenth calendar day following the
publication of this notice. The Catalog of
Federal Domestic Assistance official program
number and title of the program under which
these petitions are submitted is 11.313, Trade
Adjustment Assistance.

Foreign-Trade Zones Board

[Docket 37-2004]

Foreign-Trade Zone 50, Long Beach,
CA, Request for Manufacturing
Authority (Transceiver Radios)

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by Metro International Trade
Services LLC, operator of FTZ 50,
requesting authority on behalf of Maney
Aircraft, Inc. (Maney) for the
manufacture of multi-mission tactical
transceiver radios under FTZ

procedures within Site 2 of FTZ 50 in
Ontario, California. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on August 19,
2004.

Maney operates a 15,000 square foot
warehousing and manufacturing facility
within Site 2 of FTZ 50 for the
manufacture of transceiver radios. The
finished products would enter the
United States duty free. Imported inputs
are projected to comprise 50 percent of
the value of finished products produced
under FTZ procedures.

The company indicates that the
foreign inputs that may be admitted
under FTZ procedures include the
following: power supplies; tuners;
receivers; transmitters; fuses; switches;
electrical distribution ducts; junction
boxes; microphones; speakers; headsets;
audio-frequency electric amplifiers;
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electric sound amplifier sets; plastic
handles and knobs; lead-acid storage
batteries; nickel-cadmium storage
batteries; nickel-iron storage batteries;
and other storage batteries. Duty rates
on the proposed imported components
currently range from duty-free to 6.5
percent.

This application requests authority to
allow Maney to conduct the activity
under FTZ procedures, which would
exempt the company from Customs duty
payments on the foreign components
used in export activity. On its domestic
sales, the company would be able to
choose the duty rate that applies to
finished products for the foreign
components noted above. The
application also indicates that the
company will derive savings from
simplification and expediting of the
company’s import and export
procedures. Maney’s application states
that the above-cited savings from zone
procedures could help improve the
company’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.,
NW., Washington, DC 20230.

The closing period for their receipt is
October 29, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
November 15, 2004.

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade-Zones Board’s Executive
Secretary at the first address listed
above, and at the Los Angeles
(Downtown) U.S. Export Assistance
Center, 444 S. Flower, 34th Floor, Los
Angeles, CA 90071.

Dated: August 23, 2004.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 04-19727 Filed 8—27—04; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade-Zones Board
[Order No. 1345]

Grant of Authority for Subzone Status;
Chevron Products Company
(Petroleum Storage); Port Everglades,
FL

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board’s regulations (15
CFR part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, Broward County, Florida,
grantee of Foreign-Trade Zone 25, has
made application to the Board for
authority to establish special-purpose
subzone status at the petroleum product
storage facility of Chevron Products
Company (Chevron), located in Port
Everglades, Florida (FTZ Docket 51—
2003, filed 10-02-03).

Whereas, notice inviting public
comment has been given in the Federal
Register (68 FR 58304, 10/09/03); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
petroleum storage facility of Chevron
Products Company (Chevron), located in
Port Everglades, Florida, (Subzone 25E),
at the location described in the
application, subject to the FTZ Act and
the Board’s regulations, including
§400.28.

Signed at Washington, DC, this 18th day of
August 2004.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

[FR Doc. 04—19724 Filed 8—27—-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade-Zones Board
[Docket 35-2004]

Foreign-Trade-Zone 87—Lake Charles,
LA, Expansion of Manufacturing
Authority—Subzone 87B, CITGO
Petroleum Company, Lake Charles, LA

An application has been submitted to
the Foreign-Trade-Zones Board (the
Board) by the Lake Charles Harbor &
Terminal District, grantee of FTZ 87,
requesting authority on behalf of CITGO
Petroleum Company (CITGO), to amend
the boundaries of the subzone, add a
site, and expand the scope of
manufacturing activity conducted under
zone procedures within Subzone 87B at
the CITGO oil refinery complex in Lake
Charles, Louisiana. The application was
submitted pursuant to the provisions of
the Foreign-Trade-Zones Act, as
amended (19 U.S.C. 81a-81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on August 18,
2004.

Subzone 87B (320,000 BPD capacity
1,500 employees) was approved by the
Board in 1989 for the manufacture of
fuel products and certain petrochemical
feedstocks and refinery by-products
(Board Order 420, 54 FR 27660, 6/30/89,
as amended by Board Order 760, 60 FR
41054, 8/11/95 and Board Order 1116,
65 FR 52696, 8/30/00).

The subzone, as updated, would
consist of six sites on 3,420 acres in
Calcasieu Parish, Louisiana: Site 1:
(2,823 acres) main refinery complex, on
the west bank of the Calcasieu River,
three miles southwest of Lake Charles;
Site 2: (22 acres) along the Calcasieu
River, adjacent to Site 1; Site 3: (135
acres) Clifton Ridge Marine Terminal,
along the Calcasieu River, south of Site
1; Site 4: (330 acres) CITGO Lubes and
Waxes refinery, on Highway 108, north
Site 1; Site 5: (6 acres) adjoining
Highway 108, north of Site 1; Site 6:
(104 acres) located to the east of Site 1,
along the Calcasieu River.

The expansion request involves the
construction of new crude and vacuum
units that will increase the overall crude
distillation capacity of the refinery to
465,000 BPD and allow for increased
processing of heavy crudes. No
additional feedstocks or products have
been requested.

Zone procedures would exempt the
new refinery units from Customs duty
payments on the foreign products used
in its exports. On domestic sales, the
company would be able to choose the
Customs duty rates for certain
petrochemical feedstocks (duty-free) by
admitting foreign crude oil in non-
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privileged foreign status. The
application indicates that the savings
from zone procedures help improve the
refinery’s international competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ staff
has been appointed examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St. NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.
NW., Washington, DC 20230.

The closing period for their receipt is
October 29, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
November 15, 2004.)

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade-Zones Board’s Executive
Secretary at the first address listed
above, and at U.S. Customs and Border
Protection, 150 Marine St., Lake
Charles, LA 70601.

Dated: August 18, 2004.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 04-19726 Filed 8-27-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade-Zones Board
[Order No. 1346]

Expansion of Foreign-Trade-Zone 200,
Mercer County, NJ

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, Mercer County, New Jersey,
grantee of Foreign-Trade Zone 200,
submitted an application to the Board
for authority to expand FTZ 200 to
include sites at 1425/1445 Lower Ferry
Road and 7 Graphics Drive (Site 2),
Marine Terminal Industrial Park (Site
3a), Hill Industrial Park (Site 3b),
Northwest Business Park (Site 4a),

Windsor Industrial Park (Site 4b), North
Gold Industrial Park (Site 4c), New
Jersey Turnpike Exit 8—Route 33
Corridor (Site 5), and Hamilton Business
Park (Site 6), within the Consolidated
Port of the Delaware River and Bay
Customs port of entry (FTZ Docket 53—
2003, filed 10/3/2003, amended 3/8/
2004);

Whereas, notice inviting public
comment has been given in the Federal
Register (68 FR 58652, 10/10/03 and 69
FR 12301, 3/16/04);

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if subject
to a sunset provision;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 200 is
approved as amended, subject to the
FTZ Act and the Board’s regulations,
including § 400.28 and further subject to
a sunset provision that would terminate
authority for the proposed sites on
August 31, 2009, unless the sites are
activated under FTZ procedures.

Signed at Washington, DC, this 18th day of
August 2004.

James J. Jochum,

Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

[FR Doc. 04—-19725 Filed 8-27-04; 8:45 am]
BILLING CODE 3510-D3-P

DEPARTMENT OF COMMERCE

Foreign-Trade-Zones Board
[Order No. 1347]

Proposals to Facilitate the Use of
Foreign-Trade-Zones by Small and
Medium-Sized Manufacturers

Pursuant to its authority under the Foreign-
Trade Zones Act, of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Foreign-Trade Zones
(FTZ) Board (the Board), as part of the
Department of Commerce’s
manufacturing initiative, has performed
a benchmark analysis of the FTZ
program to determine whether there are
features that can be implemented to
reduce the program’s costs for small and
medium-sized manufacturers, thereby
helping to improve such companies’
international competitiveness;

Whereas, the FTZ Board subsequently
published a Federal Register notice on
April 5, 2004 (69 FR 17643) describing

two proposals ! to implement features
identified through the benchmark
analysis and inviting public comment
on those proposals;

Whereas, the FTZ Board staff has
prepared a report (“Enhancing the
Foreign-Trade Zones Program for Small
and Medium-Sized Manufacturers”)
recommending adoption of the
proposals described in the Federal
Register notice;

Now, therefore, the FTZ Board adopts
the recommendations of the FTZ Board
staff report and hereby delegates
authority to the FTZ Board’s Executive
Secretary to grant temporary or interim
(T/IM) authority for manufacturing
within pre-existing FTZ space, subject
to the conditions, restrictions, and
limitations described in the Board’s
Federal Register notice (69 FR 17643, 4/
5/04) and in the FTZ Board staff report,
and further subject to a requirement that
the FTZ Board staff will notify the
Board members (or their delegates) of all
grants of T/IM authority on a quarterly
basis. The FTZ Board also authorizes
the Executive Secretary to establish
enhanced pre-application procedures
for small and medium-sized
manufacturers as described in the
proposal and in the FTZ Board staff
report. The effective date for
implementation of this order shall be
sixty (60) days from the date of
publication of this notice.

Signed at Washington, DC, this 18th day of
August 2004.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

[FR Doc. 04-19723 Filed 8—27-04; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation
in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part.

1The proposals involved: (1) Delegation of
limited authority to the Board’s Executive Secretary
for decision-making on certain requests for
manufacturing authority and (2) enhancements to
the Board’s pre-application procedures for small
and medium-sized manufacturers.
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SUMMARY: The Department of Commerce
(the Department) has received requests
to conduct administrative reviews of
various antidumping and countervailing
duty orders and findings with July
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.
The Department also received requests
to revoke two antidumping duty orders
in part and one countervailing duty
order in part.

EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT:
Holly A. Kuga, Office of AD/CVD

Enforcement , Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230, telephone: (202)
482—-4737.

SUPPLEMENTARY INFORMATION:

Background

The Department has received timely
requests, in accordance with 19 CFR
351.213(b)(2002), for administrative
reviews of various antidumping and
countervailing duty orders and findings
with July anniversary dates. The
Department also received timely

requests to revoke in part the
antidumping duty orders on Certain
Pasta from Italy (for both the
antidumping and countervailing duty
orders), and Canned Pineapple Fruit
from Thailand.

Initiation of Reviews

In accordance with 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
antidumping and countervailing duty
orders and findings. We intend to issue
the final results of these reviews not
later than July 31, 2005.

Period to be
reviewed

Antidumping Duty Proceedings

Brazil: SiliCON Metal, A—851—806 ........c.ceeiiiiieeeiiieeeiieeeaitreeateeesssteeessateeeaaeeesasseeeaasseeeasseeeansseeaasseeeaseeeeanseeeesnseeesnnsesessssnseansenssnnses

Camargo Correa Metais S.A.

Canada: Certain Softwood Lumber,’ A-122-838

Barry Maedel Woods & Timber
Lamco Forest Products

Northland Forest Products Ltd.
Uniforect Scierie-Pate

Pleasant Valley Remanufacturing Ltd.
Lousiana Pacific Corporation
Lousiana Malakwa

Specialites G.D.S. Inc.2

Chile: Individual Quick Frozen Red Raspberries, A—337-806

Agricola Nova Ltda.

Agroindustria Sagrada Familia Ltda.
Agroindustria Frisac Ltda.
Agroindustria Frutos del Maipo Ltda.
Agroindustria Merco Trading Ltda.
Agross S.A.

Alimentos Prometeo Ltda.

Alimentos y Frutos S.A./and its affiliate, Vita Food S.A.

Andesur S.A.

Angloeuro Comercio Exterior S.A.
Armijo Carrasco, Claudio del Carmen
Arvalan S.A.

Bajo Cero S.A.

Certified Pure Ingredients (Chile) Inc. y Cia.

Chile Andes Foods S.A.

Comercializadora Agricola Berries & Fruit Ltda.

Comercializadora de Alimentos del Sur Ltda.

Comercio y Servicios S.A.
Copefrut S.A.

Cy C Group S.A.
Exportaciones Meyer S.A.
Multifrigo Valparaiso S.A.
Exportadora Pentagro S.A.
Agroindustria Framberry Ltd.
Francisco Nancuvilu Punsin
Frigorifico Ditzler Ltda.
Frutas de Guaico S.A.
Fruticola Olmue S.A.
Fruticola Viconto S.A.
Hassler Monckeberg S.A.
Hortifrut S.A.

Interagro Comercio Y Ganado S.A.

Kugar Export Ltda. (Kulenkampff & Gardeweg Ltda.)

Maria Teresa Ubilla Alarcon
Prima Agrotrading Ltda.

Procesadora y Exportadora de Frutas y Vegetales Ltda.
Santiago Comercio Exterior Exportaciones Ltda.

Sociedad Agricola Valle del Laja Ltda.
Sociedad Exportaciones Antiquina Ltda.
Sociedad San Ernesto Ltda.

Terra Natur S.A.

7/1/03-6/30/04

5/1/03-4/30/04

7/1/03-6/30/04
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Period to be
reviewed

Terrazas Export S.A.

Uren Chile S.A.

Valles Andinos S.A.

Vital Berry Marketing S.A.

Rio Teno S.A.

Nevada Export S.A.

Agrofruta Chilena Ltda.
Agroindustrias San Francisco Ltda.
Agroindustria y Niquen Ltda.
Agroindustria y Frigorifico M y M Ltda.
Agrocomercial Las Tinajas Ltda.

France: Stainless Steel Sheet and Strip in COilS, A—427—814 ... ..o ittt et st e e

Ugine & ALZ France S.A.

Germany: Stainless Steel Sheet and Strip i COilS, A—428—825 ..........cccoiiiieiiiieiieiere e sre e nre s

Krupp Thyssen Nirosta GmbH
Thyssen Krupp VDM GmbH

India: Polyethylene Terephthalate (PET) Film, A=533-—824 ...t e

Ester Industries Ltd.

Flex Industries Ltd.

Gareware Polyester Limited

Jindal Polyester Limited/Jindal Poly Films Limited
MTZ Polyesters Ltd.

Polyplex Corporation Ltd.

SRF Ltd.

Iran: IN-Shell PiStachios, A—B07—502 ..........ccciiiiiiiiieeiiiee e ettt e e ieee e e itee e e et e e e e eteeeaaaeeeaaseeeeasbeeeaasseaeasseesanseeeeasseeeeasseeessseassnseeesanneenn

Nima Trading Company

Italy:

Certain Pasta, A—475—818 ......ccceie it et e ettt e e ettt e e e e te e e e eteeeeeaeee e e baeeeasbeeeeasbeeesasteeeasaeeeasaeeeaasreeeeasteeeenaeeeaareean
Barilla G.e.R. Fratelli, S.p.A. (formerly Barilla Alimentare, S.p.a.)
Pastificio Antonio Pallante S.r.L.
Pastifico Fratelli Pagani S.p.A.
Industrie Alimentare Colavita, S.p.A./Fusco, S.r.L.
Pastificio Riscossa F. llli Mastromauro, S.r.L.
Pastificio Carmine Russo S.p.A./Pastificio Di Nola S.p.A.
Corticella Molini e Pastifici S.p.a./Pasta Combattenti S.p.a.
Stainless Steel Sheet and Strip iN COilS, A—475—824 ..........oo ittt sttt et rbe e b saeesneesanas
Thyssen Krupp Acciai Speciali Terni S.p.A.

Japan: Stainless Steel Sheet and Strip in COils, A=588—845 .........cccoiiiiiiriiriiee e e

Kawasaki Steel Corporation (and it's alleged successor-in-interest JFE Steel Corp.)

Mexico: Stainless Steel Sheet and Strip in Coils, A—201—822 ........coiiiiiiiiii ettt s be e b eeebe e saeeeneanneas

Mexinox S.A. de C.V.

Taiwan: Stainless Steel Sheet and Strip in Coils, A—B583—831 ......cciiiiiiiiiieiie ettt esee e ae e ete e seeenbeesneeaneeean

Ta Chen Stainless Pipe Co., Ltd.
Tung Mung Development Co., Ltd.
Yieh United Steel Corporation

Chia Far Industrial Factory Co., Ltd.
China Steel Corporation

Emerdex Stainless Flat-Rolled Products, Inc.
Emerdex Stainless Steel, Inc.
Emerdex Group

Tang Eng Iron Works

PFP Taiwan Co., Ltd.

Yieh Loong Enterprise Co., Ltd.

Yieh Trading Corp.

Goang Jau Shing Enterprise Co., Ltd.
Yieh Mau Corp.

Chien Shing Stainless Co.

Chain Chon Industrial Co., Ltd.

Thailand:

Butt-Weld Pipe Fittings, A—549—807 ........ooi ittt e e st e et e e e b e e st e st e e s e e b e e s e e e saeesaneeaeas
Thai Benkan Company Limited

Canned PINEapPIe, A—B49—813 ... i ittt bttt bt h e bR R a Rt ea e e bt e et e na e e n e na e e nne e renns
The Thai Pineapple Canning Industry Corp., Ltd.
The Prachuab Fruit Canning Company
Vita Food Factory (1989) Co., Ltd.

FUIUIYl AICONOI, A—B49—812 ...ttt ettt ettt e e h bt e e et b e e e e abe e e e aaee e e e ae e e e e s neee e aabeeeeambeeesneeeeanneeeeanneeesanneaaaas
Indorama Chemicals Thailand Ltd.

The People’s Republic of China:

Folding Metal Tables and Chairs,3 A—570—868 ..........coctiiiiiiiiiieiitie ettt ettt ettt et e e bt e sae et e e st e e nbe e aaseenneesaneenanes
SACCNANN,H A—B70-878 ... ..eeeeeeeiee ettt et e e ettt e e ettt e e eteeeeeeteeeeeteeeaaaseeeaaeseaasbeeeaasbeeessseaeaanseeeasseeeeasseeessseaesasseaeanseeesasneeas
Beta Udyog Ltd.
Daiwa Kenko Company Limited
Kaifeng Xinghua Fine Chemical Factory

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04
7/1/03-6/30/04
7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

7/1/03-6/30/04

6/1/03-5/31/04
12/27/02-6/30/04
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Period to be
reviewed

Kenko Corporation

Productos Aditivos, S.A.

Shanghai Fortune Chemical Co., Ltd.
Suzhou Fine Chemicals Group Co.
Tianjin Changjie Chemical Co., Ltd.
Tianjin North Food

SEDACIC ACIH,S A—B570—825 .......eeeeeeeeeeeeecce et ee e e et ettt e e e e e e eaateeaeeeaetataeeeeeeeeasasaeeaeeeasassseaeseeesassaasaeeeeeeaassasseeeeeeaasssaeeeeeeenannrrrees

Tianjin Chemicals Import & Export Corporation
Guangdong Chemicals Import and Export Corporation

Turkey: Certain Pasta, A—489—805 ........ccciiiiiiiiiiiie et e e et e e et e e e sttt e e e aaeee e s aeeeeasseeeeasseeeaasbeeeaneeeeanneeeeanseeeasbeeeesteeeeneeeeanreean

Filiz Gida Sanayi ve Ticaret A.S.
Tat Konserve, A.S.

Italy: Certain Pasta, C-475-819

Corticella Molini e Pastifici S.p.a./Pasta Combattenti S.p.a.
Pastificio Carmine Russo S.p.A./Pastificio Di Nola S.p.A.

Pastificio Antonio Pallante S.r.L.

Pasta Lensi S.r.I. (successor to IAPC ltalia S.r.l.)

India: Polyethylene Terephthalate (PET) Film, C-533-825

Ester Industries Ltd.
Flex Industries Ltd.
Gareware Polyester Limited

Jindal Polyester Limited/Jindal Poly Films Limited

MTZ Polyesters Ltd.
Polyplex Corporation Ltd.
SRF Ltd.

None.

Suspension Agreements

7/1/03-6/30/04

7/1/03-6/30/04

1/1/03-12/31/03

1/1/03-12/31/03

1The companies listed were inadvertently omitted from the initiation notices that published on 06/30/04 (69 FR 39409) and 07/28/04 (69 FR

45010).

20n June 30, 2004 (69 FR 38409), we initiated a review on Specialties G.D.S. Inc. We inadvertently misspelled the company name in that no-
tice. The correct spelling of the company name is listed above.
30n July 28, 2004 (69 FR 45010), we initiated an administrative review on Folding Metal Tables and Chairs from the PRC. In that notice the
period of review listed was incorrect. The correct POR is listed above.
41f one of the above named companies does not qualify for a separate rate, all other exporters of saccharin from the People’s Republic of
China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of which the named

exporters are a part.

5If one of the above named companies does not qualify for a separate rate, all other exporters of sebacic acid from the People’s Republic of
China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of which the named

exporters are a part.

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an antidumping order
under section 351.211 or a
determination under section
351.218(f)(4) to continue an order or
suspended investigation (after sunset
review), the Secretary, if requested by a
domestic interested party within 30
days of the date of publication of the
notice of initiation of the review, will
determine, consistant with FAG Italia v.
United States, 291 F.3d 806 (Fed. Cir.
202), as appropriate,

whether antidumping duties have been
absorbed by an exporter or producer subject
to the review if the subject merchandise is
sold in the United States through an importer
that is affiliated with such exporter or
producer. The request must include the
name(s) of the exporter or producer for which
the inquiry is requested.

Interested parties must submit
applications for disclosure under

administrative protective orders in
accordance with 19 CFR 351.305.
These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19
U.S.C. 1675(a)) and 19 CFR
351.221(c)(1)(i).
Dated: August 24, 2004.
Holly A. Kuga,
Senior Office Director, Office 4 for Import
Adminstration.
[FR Doc. E4-1977 Filed 8-27—04; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
(A-351-838)

Notice of Amended Preliminary
Determination of Sales at Less Than
Fair Value: Certain Frozen and Canned
Warmwater Shrimp from Brazil

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

ACTION: Notice of Amended Preliminary
Determination of Sales at Less Than Fair
Value.

EFFECTIVE DATE: August 30, 2004).

FOR FURTHER INFORMATION CONTACT: Kate
Johnson or Rebecca Trainor, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-4929 or (202) 482—
4007, respectively.

SUPPLEMENTARY INFORMATION:
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Significant Ministerial Error

Pursuant to 19 CFR 351.224(g)(1) and
(g)(2), the Department of Commerce (the
Department) is amending the
preliminary determination of sales at
less than fair value in the antidumping
duty investigation of certain frozen and
canned warmwater shrimp from Brazil
to reflect the correction of significant
ministerial errors it made in the margin
calculations regarding Empresa de
Armazenagem Frigorifica Ltda.
(EMPAF) and All Others. A ministerial
error is defined as an error in addition,
subtraction, or other arithmetic
function, clerical error resulting from
inaccurate copying, duplication, or the
like, and any other similar type of
unintentional error which the Secretary
considers ministerial. See 19 CFR
351.224(f). A significant ministerial
error is defined as an error, the
correction of which, singly or in
combination with other errors, would
result in (1) a change of at least five
absolute percentage points in, but not
less than 25 percent of, the weighted—
average dumping margin calculated in
the original (erroneous) preliminary
determination; or (2) a difference
between a weighted—average dumping
margin of zero or de minimis and a
weighted—average dumping margin of
greater than de minimis, or vice versa.
See 19 CFR 351.224(g). We are
publishing this amendment to the
preliminary determination pursuant to
19 CFR 351.224(e). As a result of this
amended preliminary determination, we
have revised the antidumping rates for
EMPAF and All Others. See discussion
below.

Ministerial Error Allegations

On July 28, 2004, the Department
published its affirmative preliminarily
determination in this proceeding. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination:
Certain Frozen and Canned Warmwater
Shrimp from Brazil, 69 FR 47081
(August 4, 2004) (Preliminary
Determination).

On July 29, 2004, we disclosed our
calculations for the preliminary
determination to counsel for EMPAF,
Central de Industrializacao e
Distribuicao de Alimentos Ltda (CIDA),
and Norte Pesca S.A. (Norte Pesca). On
August 2, 2004, we disclosed our
calculations for the preliminary
determination to counsel for petitioners
(i.e., Ad Hoc Shrimp Trade Action
Committee, Versaggi Shrimp

Corporation, and Indian Ridge Shrimp
Company).

On August 3, 2004, CIDA and on
August 4 and 11, 2004, Norte Pesca
alleged that the Department made
ministerial errors in calculating their
respective margin for the preliminary
determination. On August 3, 2004, the
Brazilian Shrimp Farmers’ Association
(ABCC) alleged a ministerial error with
respect to the Department’s preliminary
calculation of the All Others rate. On
August 9, 2004, the petitioners filed
ministerial error allegations regarding
the preliminary margin calculation for
EMPAF. Also, on August 9, 2004, the
petitioners filed a reply to the
respondents’ and ABCC’s ministerial
error allegation submissions filed on
August 3 and 4, 2004, but these
comments were not considered by the
Department in accordance with 19 CFR
351.224(c)(3).

The alleged ministerial errors are as
follows. Also see Memorandum to Louis
Apple and Neal M. Halper from The
Team, dated August 20, 2004, for further
discussion of the ministerial error
allegations and the Department’s
analysis.

Norte Pesca

1. The Department inappropriately
applied an adverse facts available
adjustment to the reported material
costs.

2. The Department erroneously included
the profit and indirect selling expenses
of EMPAF in the calculation of
constructed value for Norte Pesca.

3. The Department disallowed certain
credits received for taxes previously
paid, and as a result, costs related to
non-subject merchandise were
erroneously and inadvertently treated as
Norte Pesca’s shrimp costs.

4. The Department failed to use Norte
Pesca’s most recently submitted
database.

5. The Department inadvertently
included broken shrimp in the dumping
margin calculation of Norte Pesca, while
excluding broken shrimp from the
dumping margin calculation of CIDA.

CIDA

1. The Department mistakenly merged
CIDA’s cost and sales databases using
the wrong control number variables.

ABCC

1. The Department incorrectly used
Norte Pesca’s dumping margin in the
All Others rate calculation.

Petitioners

1. The Department made a programming
error in EMPAF’s preliminary margin
program by incorrectly including an
additional packing variable.

2. The Department made a programming
error in the assignment of count size
codes to EMPAF’s sales of head—on
shrimp.

The Department has reviewed its
preliminary calculations and agrees that
certain of the errors which the parties
alleged are ministerial errors within the
meaning of 19 CFR 351.224(f). After
analyzing the submissions cited above,
we have determined that ministerial
errors were made in the preliminary
determination margin calculation for
EMPAF. Specifically, (1) we
inadvertently included an additional
packing variable in the margin program
thereby preventing the correct
assignment of values to a certain other
variables; and (2) we inadvertently
failed to convert the reported count
sizes for EMPAF’s head—on shrimp sales
from a per—kilogram to a per—pound
basis before assigning the appropriate
per—pound count size codes specified in
the Department’s questionnaire. See
Memorandum to Louis Apple and Neal
M. Halper from The Team, dated August
20, 2004, for further discussion of the
petitioners’ ministerial error allegations
and the Department’s analysis. All of
the other alleged errors described above
with respect to the preliminary margin
calculations for Norte Pesca, CIDA and
All Others are not ministerial errors, as
defined by 19 CFR 351.422(f), and
therefore, no correction is warranted
with regard to these items.

Pursuant to 19 CFR 351.224(g), the
ministerial errors acknowledged above
for EMPAF are significant. Therefore,
we have recalculated the margin for
EMPAF. The Department hereby
amends its preliminary determination
with respect to EMPAF to correct these
errors. We have also amended the All
Others rate calculation to reflect these
corrections.

The collection of bonds or cash
deposits and suspension of liquidation
will be revised accordingly and parties
will be notified of this determination, in
accordance with section 733(d) and (f)
of the Tariff Act of 1930, as amended
(the Act).

Amended Preliminary Determination

As a result of our correction of
ministerial errors in the Preliminary
Determination, the revised weighted—
average dumping margins are as follows:
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Exporter/Manufacturer

Original Weighted—Average
Margin Percentage

Amended Weighted—Average
Margin Percentage

Empresa de Armazenagem Frigorifica Ltda./Maricultura Netuno S.A. ...............

All Others

0.00
36.91

12.86
23.66

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the
International Trade Commission (“ITC”)
of the amended preliminary
determination. If our final
determination is affirmative, the ITC
will determine before the later of 120
days after the date of the preliminary
determination or 45 days after our final
determination whether the domestic
industry in the United States is
materially injured, or threatened with
material injury, by reason of imports, or
sales (or the likelihood of sales) for
importation, of the subject merchandise.

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act and 19
CFR 351.224(e).

Dated: August 23, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—-1974 Filed 8—25-04; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

International Trade Administration
(C-549-824)

Preliminary Negative Countervailing
Duty Determination and Alignment
with Final Antidumping Duty
Determination: Bottle-Grade
Polyethylene Terephthalate (PET)
Resin From Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) preliminarily
determines that countervailable
subsidies are not being provided to
producers and exporters of Bottle-Grade
(BG) Polyethylene Terephthalate (PET)
Resin from Thailand. For information
on the estimated subsidy rates, see the
“Preliminary Determination” section of
this notice.

EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT:
Thomas Gilgunn or Dara Iserson, Office
of AD/CVD Enforcement VI, Import
Administration, U.S. Department of
Commerce, Room 7866, 14th Street and
Constitution Avenue, NW, Washington,

DC 20230; telephone (202) 482—-4236
and (202) 482—4052 respectively.

SUPPLEMENTARY INFORMATION:
Case History

The petition in this investigation was
filed on March 24, 2004, by the United
States PET Resin Coalition (petitioners).
This investigation was initiated on April
14, 2004. See Notice of Initiation of
Countervailing Duty Investigation:
Bottle-Grade Polyethylene
Terephthalate (PET Resin from India
and Thailand (C-533-842) and (C-549—-
824), 69 FR 21086 (April 20, 2004). On
April 28, 2004, we issued a
questionnaire to the Royal Thai
Government (RTG) and requested that
the RTG forward the relevant sections of
the questionnaire to Thai producers/
exporters of BG PET Resin.

On May 21, 2004, petitioners timely
requested a 65—day postponement of the
preliminary determination for this
investigation until August 21, 2004. On
June 3, 2004, the Department extended
the deadline for the preliminary
determination by 67 days to August 23,
2004, since August 21, 2004 falls on a
Saturday, in accordance with section
703(c)(1)(A) of the Tariff Act of 1930, as
amended (the Act). See Postponement of
Preliminary Countervailing Duty
Determinations: Bottle-Grade
Polyethylene Terephthalate Resin from
India and Thailand, 69 FR 31354 (June
3, 2004).

On June 14, 2004, the RTG submitted
its questionnaire response. The RTG
identified three Thai companies that
produced and exported BG PET Resin to
the United States during the period of
investigation, and indicated which
programs had been used by these
companies. These three companies are
Thai Shinkong Industry Corporation
Limited (Thai Shinkong), Bangkok
Polyester Public Company Limited
(Bangkok Polyester), and Indopet
(Thailand) Limited (Indopet) (herein
after “respondent companies”). These
three companies submitted responses on
June 14, 2004.

On July 8, 2004, the Department
issued supplemental questionnaires to
the RTG and the three respondent
companies. Thai Shinkong and Bangkok
Polyester filed their respective
supplemental responses on July 26,
2004. Indopet submitted its
supplemental response on July 28, 2004.

On July 29, 2004, we received the RTG’s
supplemental response.

On August 2, 2004, petitioners filed
deficiency comments for Thai
Shinkong’s and the RTG’s responses.
We received deficiency comments for
Bangkok Polyester’s responses on
August 3, 2004 and for Indopet’s
questionnaire responses on August 5,
2004.

On August 5, 2004, we issued a
second supplemental questionnaire to
Thai Shinkong. On August 6, 2004, we
issued a second supplemental
questionnaire to the RTG. Additionally,
on August 9, 2004, and August 10, 2004,
we issued second supplemental
questionnaires to Bangkok Polyester and
Indopet, respectively.

On August 16, 2004, we received a
response from Thai Shinkong. We
received a response from Indopet on
August 17, 2004. Additionally, on
August 18, 2004, and on

August 19, 2004, we received
responses from the RTG and Bangkok
Polyester, respectively.

Scope of the Investigation

The merchandise covered by this
investigation is BG PET Resin, defined
as having an intrinsic viscosity of at
least 0.68 deciliters per gram but not
more than 0.86 deciliters per gram. The
scope includes BG PET Resin that
contains various additives introduced in
the manufacturing process. The scope
does not include post—consumer recycle
(PCR) or post—industrial recycle (PIR)
PET resin; however, included in the
scope is any BG PET Resin blend of
virgin PET bottle—grade resin and
recycled PET (RPET). Waste and scrap
PET is outside the scope of the
investigation. Fiber—grade PET resin,
which has an intrinsic viscosity of less
than 0.68 deciliters per gram, is also
outside the scope of the investigations.
The merchandise subject to these
investigations is properly classified
under subheading 3907.60.0010 of the
Harmonized Tariff Schedule of the
United States (HTSUS); however,
merchandise classified under HTSUS
subheading 3907.60.0050 that otherwise
meets the written description of the
scope is also subject to these
investigations. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.
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Injury Test

Because Thailand is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Act, the
International Trade Commission (ITC) is
required to determine whether imports
of the subject merchandise from
Thailand materially injure, or threaten
material injury to, a U.S. industry. On
May 19, 2004, the ITC published its
preliminary determination that there is
a reasonable indication that an industry
in the United States is materially
injured by reason of imports from India,
Indonesia, Taiwan and Thailand of
subject merchandise. See Polyethylene
Terephthalate (PET) Resin From India,
Indonesia, Taiwan, and Thailand, 69 FR
28948.

Alignment With Final Antidumping
Duty Determinations

On July 30, 2004, petitioners
submitted a letter requesting alignment
of the final determination in this
investigation with the final
determination in the companion
antidumping duty investigation.
Therefore, in accordance with section
705(a)(1) of the Act, we are aligning the
final determination in this investigation
with the final determinations in the
antidumping duty investigations of BG
PET Resin from India, Thailand,
Taiwan, and Indonesia.

Period of Investigation

The period of investigation (POI) for
which we are measuring subsidies is
January 1, 2003, through December 31,
2003, which corresponds to the most
recently completed fiscal year for the
respondent companies. See 19 CFR
351.204(b)(2).

Subsidies Valuation Information

Discount Rates

Thai Shinkong, Bangkok Polyester,
and Indopet received exemptions from
import duties on the importation of
capital equipment (under Section 28 of
the Investment Promotion Act of 1977
(IPA)), which we have preliminarily
determined to be non—recurring benefits
in accordance with 19 CFR 351.524(c).
For a discussion of our decision to treat
these duty exemptions as non-recurring
subsidies, see “Duty Exemptions on
Imports of Machinery Under IPA
Section 28" below. All three respondent
companies received IPA Section 28
exemptions, collectively in the years
1995 through 2003. Section
351.524(d)(3) of the Department’s
regulations directs us regarding the
selection of a discount rate for the
purposes of allocating non-recurring
benefits over time. The regulations

provide several options in order of
preference. The first among these is the
cost of long—term fixed-rate loans of the
firm in question, excluding any loans
which have been determined to be
countervailable, for each year in which
non-recurring subsidies have been
received. None of the respondent
companies have provided an annual
average cost of long—term fixed-rate
baht-denominated loans. Therefore, in
accordance with 19 CFR
351.505(a)(3)(ii), we are using national
average interest rates. For the years 1997
through 2000, we are using information
published by the Bank of Thailand and
provided by the RTG. This interest rate
information is reported monthly for the
years specified; we have calculated
simple averages of the monthly data to
obtain an annual average. The RTG did
not provide information for the years
1995, 1996, and 2001 through 2003;
therefore, we are using the annual
average long—term interest rate
information from the International
Monetary Fund’s publication
International Financial Statistics for
those years.

Allocation Period

Pursuant to 19 CFR 351.524(b), non—
recurring subsidies are allocated over a
period corresponding to the average
useful life (AUL) of the renewable
physical assets used to produce the
subject merchandise. The regulatory
provision at 19 CFR 351.524(d)(2)
creates a rebuttable presumption that
the AUL will be taken from the U.S.
Internal Revenue Service’s 1977 Class
Life Asset Depreciation Range System
(the IRS Tables). For assets used to
manufacture products such as BG PET
Resin, the IRS Tables prescribe an AUL
of 10 years. Only Indopet disputes this
allocation period. However, Indopet did
not provide the data to demonstrate that
its proposed alternative company—
specific AUL was calculated in
accordance with the requirements of 19
CFR 351.524(d)(2)(iii). Therefore, we
have used the 10—year allocation period
for all respondent companies.

Denominator

When selecting an appropriate
denominator for use in calculating the
ad valorem countervailable subsidy rate,
the Department considered the basis for
the respondent companies’ approval for
benefits under the Investment
Promotion Act of 1977 (IPA). The
benefits approved for all three
respondent companies were tied to their
production of BG PET Resin, the
merchandise subject to this
investigation. Therefore, BG PET Resin
is the companies’ “‘promoted” business,

and we find that the benefits are tied to
sales of subject merchandise in
accordance with 19 CFR 351.525 of the
Department’s regulations. Thus, the
appropriate denominator would be sales
of BG PET Resin. However, two of the
companies were approved for IPA
benefits contingent upon specific
exportation requirements, rendering
their subsidies export subsidies (see
“Investment Incentives Under the
Investment Promotion Act (IPA)” in the
“Programs Preliminarily Determined to
be Countervailable” section, below).
Thus, for Thai Shinkong and Bangkok
Polyester, the appropriate denominator
for calculating the ad valorem
countervailable subsidy rate is total
exports of subject merchandise. See 19
CFR 351.525.

Cross—-Ownership and Attribution of
Subsidies

Based on business proprietary
information on the record, there may be
a potential cross—ownership issue with
respect to one of the respondent
companies. For purposes of this
preliminary determination, we do not
have enough information in the record
to analyze this issue. We will continue
to gather information in order to fully
analyze this issue for the purposes of
the final determination.

Programs Preliminarily Determined To
Be Countervailable

Investment Incentives Under the
Investment Promotion Act (IPA)

According to the questionnaire
responses, the IPA is administered by
the Board of Investment (BOI) and is
designed to provide incentives to invest
in Thailand. In order to receive IPA
benefits, each company must apply to
the BOI for a Certificate of Promotion,
which specifies goods to be produced,
any specific conditions concerning
production and sales, and benefits
approved. These certificates are granted
at the discretion of the BOI and are
periodically amended or reissued to
change or extend benefits or
requirements. The approval of the
application by the BOI confers
“promoted” status on the recipient.
Once granted “promoted” status, a
company may receive IPA benefits
including import duty exemptions,
income tax exemptions, and other tax
benefits under various sections of the
IPA. Each IPA benefit for which a
company is eligible must be specifically
stated in the Certificate.

All three respondent companies
applied for and received ‘“‘promoted”
company status. Their Certificates
indicate the specific sections of the IPA



52864

Federal Register/Vol. 69, No. 167 /Monday, August 30, 2004/ Notices

under which they are eligible for
benefits. We initiated an investigation of
sections 28, 30, 31, 35 and 36 of the IPA.

When determining whether a program
is countervailable, we must examine
whether it is an import substitution or
export subsidy, whether it provides
benefits to a specific enterprise,
industry, or group thereof, either in law
(de jure specificity) or in fact (de facto
specificity) or whether it is regionally
specific. See section 771(5A) of the Act.
Under section 771(5A)(B) of the Act, a
subsidy is an export subsidy if it is “in
law or in fact contingent upon export
performance alone or as 1 of 2 or more
conditions.”

There is no element of the IPA
explicitly limiting eligibility for IPA
program benefits to an enterprise,
industry, or group thereof. The
legislation of the IPA does not mandate
export of the products covered by a
certificate, however, some specific
sections of the IPA contain express
export requirements. Chapter 2 of the
1991 IPA law governs the procedures for
granting “‘promoted” status to
applicants. “Promoted” status is
required in order for a company to take
advantage of any programs offered
under the IPA, including those
programs that carry an export
commitment. Chapter 2 of the 1991 IPA
includes exportation as one of the
criteria to be considered in granting
“promoted” status to a company. In
addition, in 1993 the BOI issued BOI
Announcement 1/1993, “Policies and
Criteria for Investment Promotion,” to
update the standards for granting
“promoted” status. The update
contained a section requiring a
commitment to export at least 50
percent of the manufactured product
where the majority of a company’s
shares is held by foreign investors.
Chapter 2 of the 1991 IPA and BOI
Announcement 1/1993, updating the
policies and criteria, were in effect
when the responding companies
applied for and received ‘‘promoted
company’’ status.

Because the IPA does not generally
require an export commitment, we have
not found it to be an export subsidy per
se. However, an applicant may take on
an export commitment as a basis for
receiving ‘“‘promoted” status. Therefore,
it was necessary to analyze the
application and approval experiences of
the individual companies to determine
if, in law or in fact, the granting of
“promoted” status was contingent on
export performance. If receipt of IPA
program benefits was contingent upon
export performance then all of the
benefits the company receives under the
IPA constitute export subsidies within

the meaning of section 771(5A)(B) of the
Act. Compare Final Affirmative
Countervailing Duty Determination:
Stainless Steel Plate in Coils from South
Africa, 64 FR 15553, 15556 (March 3,
1999).

Thai Shinkong’s application for
“promoted” status indicates that it is a
company with majority foreign
ownership. In accordance with
Announcement 1/1993, Thai Shinkong’s
application also indicated that Thai
Shinkong intended to export a
substantial portion of its BG PET Resin
production. Although Thai Shinkong’s
Promotion Certificate does not include a
stipulation to export, we note that
Announcement 1/1993 mandates an
export requirement of 50 percent for
majority foreign—owned companies.
Thus, Thai Shinkong’s “promoted”
status was conditioned upon a legal
obligation to export BG PET Resin.
Therefore, we preliminarily determine
that Thai Shinkong’s specific package of
IPA benefits was conditioned upon an
export contingency, that the export
requirement is de jure and, therefore,
that all benefits received by Thai
Shinkong under the IPA are specific as
export subsidies within the meaning of
section 771(5A)(B) of the Act.

Bangkok Polyester’s application for
“promoted” status included a
commitment to export a significant
portion of its BG PET Resin production.
Moreover, the Certificate granting
“promoted” status to Bangkok Polyester
and access to IPA programs clearly
stipulates that a certain percentage of
Bangkok Polyester’s production must be
exported. Therefore, Bangkok
Polyester’s access to IPA benefits was
contingent upon an obligation to export
BG PET Resin. For these reasons, we
preliminarily determine that Bangkok
Polyester’s specific package of IPA
benefits was conditioned upon an
export contingency, that there was a de
facto export requirement, and, therefore,
that all benefits received by Bangkok
Polyester under the IPA are specific as
export subsidies pursuant to section
771(5A)(B) of the Act.

Indopet’s application for “promoted”
company status did not include any
commitment to export. Nor does
Indopet’s promotion certificate contain
any export conditions. The RTG has
reported that Indopet was approved for
“promoted” company status under
Section 6.17 of the BOI's
Announcement No. 2/1993, which
contains a “List of Activities Eligible for
Investment Promotion.”” This
announcement lists the categories and
conditions of activities eligible for
promotion. While for some of the
products the list indicates that there are

no conditions for obtaining ‘“promoted”
company status, most of the products
included in this list are followed by a
condition that the applicant must be
located in a particular investment zone,
for example, “must be located in Zone

2 or 3” or “must be located in Zone 3.”
BG PET Resin is covered by section 6.17
of Announcement No. 2/1993.
Moreover, Indopet’s promotion
certificate, which sets forth the IPA
benefits for which it has been approved,
states that the plant must be located in
Investment Zone 3. Accordingly, we
find that Indopet could not have
received any IPA benefits unless it
located in Investment Zone 3. Thus, we
find that the benefits to Indopet under
the IPA are de jure specific as regional
subsidies, within the meaning of section
771(5A)(D)(iv) of the Act.

Because the benefits were composed
of different types of incentives under
different sections of the IPA, we are
analyzing the issues of financial
contribution and benefit under each
relevant section.

A. Duty Exemptions on Imports of
Machinery Under IPA Section 28

IPA Section 28 allows companies to
import machinery and equipment (fixed
assets) with an exemption of import
duties. According to the questionnaire
responses, Thai Shinkong, Bangkok
Polyester, and Indopet received import
duty exemptions under IPA Section 28
during the years since their initial
certificates were issued. Import duty
exemptions provide a financial
contribution under section 771(5)(D)(ii)
of the Act in the form of foregone
revenue that is otherwise due to the
RTG. The benefit is the extent to which
the import charges paid by the firms as
result of the program are less than what
they would have paid in the absence of
the program. See 19 CFR 351.510(a).
Since these import duty exemptions
were for the purchase of capital
equipment, we are treating these
exemptions as non—recurring benefits in
accordance with 19 CFR
351.524(c)(2)(iii). The preamble to our
regulations states that if a government
provides an import duty exemption tied
to major equipment purchases, ““it may
be reasonable to conclude that, because
these duty exemptions are tied to capital
assets, the benefits from such duty
exemptions should be considered non—
recurring.” See Countervailing Duties;
Final Rule, 63 FR 65348, 65393
(November 25, 1998) (Preamble). The
benefit received from the exemption of
import duties under IPA Section 28 is
tied to the capital assets of the
respondent companies. Accordingly, we
preliminarily determine that it is
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appropriate to treat the exemption of
duties on capital equipment as a non—
recurring benefit. See also Certain Hot-
Rolled Carbon Steel Flat Products from
Thailand: Final Affirmative
Countervailing Duty Determination, 66
FR 50410 (October 6, 2001).

To measure the benefit allocable to
the POI, we first conducted the “0.5
percent test” for each year a company
received Section 28 import duty
exemptions. See 19 CFR 351.524(b)(2).
For each year in which a company
received section 28 import duty
exemptions, we summed the value of
the company’s duty exemptions
provided in that year and divided that
sum by the relevant total sales for that
year (export sales of subject
merchandise for Bangkok Polyester and
Thai Shinkong and total sales of subject
merchandise for Indopet) (see
“Subsidies Valuation” section above).
As a result, we found that, for certain
companies in certain years, Section 28
import duty exemptions should be
allocated over time. For those years, we
allocated the annual total exemptions,
in accordance with 19 CFR 351.524(d),
to determine the Section 28 benefits
attributable to the POI (see ‘“Allocation
Period” section above). In addition, for
exemptions received during the POI, if
they did not pass the “0.5 percent test,”
we attributed the total value of the
exemptions to the POL For each
company, we then summed the benefits
allocable to the POI and divided that
amount by the appropriate total sales of
subject merchandise or exports of
subject merchandise during the POI (see
“Subsidies Valuation Section’’ above).
Thus, we preliminarily determine a
countervailable subsidy of 0.31 percent
ad valorem for Bangkok Polyester, 0.06
percent ad valorem for Indopet and 0.09
percent ad valorem for Thai Shinkong.

B. Additional Income Tax Deductions
Under IPA Section 35

IPA Section 35 provides various
income tax deductions and exemptions
for “promoted” firms. Section 35(2)
allows a 50 percent reduction in the
income tax rate for the period of five
years from the expiry date of the full
income tax exemptions available under
Section 31.

Section 35(3) allows “promoted”
companies to deduct from taxable
income double the cost of
transportation, electricity, and water for
ten years after the “promoted” company
first derives income. Section 35(4)
allows for an additional deduction of 25
percent of the cost of installation and
construction of the “promoted”
facilities. (IPA Section 35(1) was
repealed by an earlier amendment.)

During the POI, Thai Shinkong,
Bangkok Polyester and Indopet claimed
benefits under Section 35(3) on their tax
returns filed during the POL None of the
companies used the benefits available
under sections 35(2) or (4).

Income tax deductions provide a
financial contribution under section
771(5)(D)(ii) of the Act in the form of
foregone revenue that is otherwise due
to the RTG. The benefit is the extent to
which the taxes paid by the firms as a
result of the program are less than the
tax the firms would otherwise pay in the
absence of the program. See 19 CFR
351.509(a)(1). Under the provisions of
19 CFR 351.509(a)(1), we preliminarily
determine that the section 35(3) tax
deductions constitute a benefit.

To measure the benefit, we followed
the methodology outlined in the Final
Affirmative Countervailing Duty
Determination and Countervailing Duty
Order; Extruded Rubber Thread from
Malaysia, 57 FR 38475 (August 25,
1992). We examined Thai Shinkong’s,
Bangkok Polyester’s, and Indopet’s 2002
tax returns, which were filed during the
POI. We then determined the extent to
which the countervailable tax deduction
under Section 35(3) reduced the
companies’ taxable income by removing
the Section 35(3) deductions claimed on
the tax return filed during the POI. See
id., at 57 FR 38480 (Department’s
Position at Comment 13); see also
Extruded Rubber Thread From
Malaysia; Final Results of
Countervailing Duty Administrative
Review, 60 FR 17516, 17518 (April 6,
1995) (Department’s Position at
Comment 7). To the extent that a
company was in a tax—paying position
before and after we removed the Section
35(3) deductions from its tax calculation
for 2002, we calculated the benefit by
multiplying the Thai tax rate by the
difference between the taxable income
calculated by the company and the
taxable income calculated after
removing the Section 35(3) deductions.
To the extent that a company in a tax
loss position had taxable income after
we removed the Section 35(3)
deductions from the 2002 tax
calculation, we calculated the benefit by
multiplying the Thai tax rate by the
taxable income resulting from our
calculation.

To the extent that a company carried
losses forward from prior years to offset
taxable income in 2002, we removed
prior year Section 35(3) deductions from
the prior years’ losses. If this removal
resulted in taxable income in 2002, we
then calculated the benefit by
multiplying the Thai tax rate by that
income. If the result was a tax loss, then
the company received no benefit from

this program during the POL To
determine the countervailable subsidy
rate, we then divided each company’s
benefit by the appropriate total sales of
subject merchandise or exports of
subject merchandise (see ‘“Subsidies
Valuation” section above). Thus, we
preliminarily determine the
countervailable subsidy to be 0.26
percent ad valorem for Bangkok
Polyester, 0.31 percent ad valorem for
Indopet, and zero for Thai Shinkong.

Program Preliminarily Determined To
Be Not Countervailable

Duty Exemptions on Imports of Raw and
Essential Materials Under IPA Section
36

In our initiation checklist, we
indicated that we were initiating on
Section 30 of the IPA, which provides
duty exemptions on imports of raw
material. The RTG reported that none of
the Thai BG PET Resin producers/
exporters received benefits under
Section 30 of the IPA, but all three had
received the same type of benefits under
Section 36 of the IPA. We subsequently
determined it was appropriate to
investigate Section 36 of the IPA. See
Memorandum from Dana Mermelstein
to Barbara Tillman, Countervailing Duty
Investigation of Bottle-Grade
Polyethylene Terephthalate (PET) Resin
from Thailand: Initiation of
Investigation of Section 36 of the
Investment Promotion Act, dated July 8,
2004, and on file in the Central Records
Unit.

Section 36 provides companies with
export—specific import duty and tax
exemptions. Section 36(1) allows
companies to import raw and essential
materials that are incorporated into
goods for export with exemptions on
import duties. Thai Shinkong, Bangkok
Polyester, and Indopet received duty
exemptions on imports of raw and
essential materials under Section 36(1).
Thai Shinkong, Bangkok Polyester, and
Indopet each reported that they received
exemptions under Section 36(1) on their
imports of goods that were consumed in
the production of merchandise for
export. The RTG reported that Section
36(1) essentially operates as a duty
drawback scheme and, as such, is not
countervailable, as the exemptions on
imported raw and essential materials
can only be received for imported goods
consumed in the production of exports.
The RTG and the respondent companies
have provided information about the
system in place to monitor and track the
consumption and/or re—export of goods
imported under section 36(1), making
normal allowances for waste. Based on
the information on the record to date,



52866

Federal Register/Vol. 69, No. 167 /Monday, August 30, 2004/ Notices

we preliminarily determine that this
program is not countervailable within
the meaning of 19 CFR 351.519(a)(4).
However, we have a number of concerns
about how the RTG confirms that the
imported inputs are consumed in
production of exports, and that the
waste allowances are reasonable.
Therefore, we will continue to gather
data and analyze the information in the
record, and we will verify the manner
in which the RTG administers this duty
drawback program and the system it
uses to monitor and track the
consumption and/or re—export of goods
imported, making normal allowance for
waste.

Programs Preliminarily Determined To
Be Not Used

We preliminarily determine that the
producers/exporters of BG PET Resin
did not apply for or receive benefits,
during the POI, under the programs
listed below.

A. Import Duty Exemptions on Raw and
Essential Materials Under IPA Section
30

B. Corporate Income Tax Exemptions
Under IPA Section 31

For purposes of this preliminary
determination, we have relied on the
RTG and respondent companies’
responses to preliminarily determine
non-use of the programs listed above.
During the course of verification, the
Department will examine whether these
programs were not used by respondent
companies during the POL.

Verification

In accordance with section 782(i) of
the Act, we will verify the information
submitted prior to making our final
determination.

Preliminary Determination

In accordance with section
703(d)(1)(A)(i) of the Act, we have
determined individual rates for Thai
Shinkong, Bangkok Polyester, and
Indopet. Section 705(c)(5)(A)(i) provides
that the all others rate will generally be
an amount equal to the weighted
average countervailable subsidy rates
established for exporters or producers
individually investigated, excluding any
zero or de minimis countervailable
subsidy rates and any rates determined
entirely on the basis of the facts
available. In this case, however, the
countervailable subsidy rates for all of
the individually investigated exporters
or producers are de minimis. Section
705(c)(5)(A)(ii) provides that, when this
is the case, the administering authority
may use any reasonable method to
establish the all others rate, including

averaging the weighted average
countervailable subsidy rates
determined for the exporters and
producers individually examined. Thus,
to calculate the all-others rate, we
weight—averaged the individual rates of
Thai Shinkong, Bangkok Polyester, and
Indopet based on each company’s
respective exports of subject
merchandise to the United States during
the POI. These rates are summarized in
the table below:

Producer/Exporter Net Subsidy Rate

Thai Shinkong Industry
Corporation Ltd 00.09 % ad

valorem

Bangkok Polyester Public

Company Limited ........ 00.57 % ad
valorem

Indopet (Thailand) Lim-
[1¢=To I 00.37 % ad
valorem
All Others Rate ............... 00.26 % ad
valorem

These countervailable subsidy rates
are de minimis in accordance with
section 703(b)(4)(B) of the Act and 19
CFR 351.106(b). Therefore, we
preliminarily determine that
countervailable subsidies are not being
provided to producers or exporters of
BG PET Resin from Thailand. Thus, we
will not direct U.S. Customs and Border
Protection to suspend liquidation of
entries of the subject merchandise from
Thailand.

ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non—
privileged and non—proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration.

In accordance with section 705(b)(3)
of the Act, if our final determination is
negative, the ITC will make its final
determination within 75 days after the
Department makes its final
determination.

Notification of Parties

In accordance with 19 CFR
351.224(b), the Department will disclose
to the parties the calculations for this
preliminary determination within five
days of its announcement. Unless
otherwise notified by the Department,

interested parties may submit case briefs
within 50 days of the date of publication
of the preliminary determination in
accordance with 19 CFR 351.309(c)(i).
As part of the case brief, parties are
encouraged to provide a summary of the
arguments not to exceed five pages and
a table of statutes, regulations, and cases
cited. Rebuttal briefs, which must be
limited to issues raised in the case
briefs, must be filed within five days
after the case brief is filed.

In accordance with 19 CFR 351.310,
we will hold a public hearing, if
requested, to afford interested parties an
opportunity to comment on this
preliminary determination. Individuals
who wish to request a hearing must
submit a written request within 30 days
of the publication of this notice in the
Federal Register to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, Room
1870, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.
Parties will be notified of the schedule
for the hearing and parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time. Requests for a public
hearing should contain: (1) party’s
name, address, and telephone number;
(2) the number of participants; and (3)
to the extent practicable, an
identification of the arguments to be
raised at the hearing.

This determination is issued and
published pursuant to sections 703(f)
and 777(i) of the Act.

Dated: August 23, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—-1976 Filed 8—27-04; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-842]

Notice of Preliminary Affirmative
Countervailing Duty Determination and
Alignment With Final Antidumping
Duty Determination: Bottle-Grade
Polyethylene Terephthalate (“PET”’)
Resin From India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) preliminarily
determines that countervailable
subsidies are being provided to
producers and exporters of Bottle-Grade
Polyethylene Terephthalate (PET) Resin
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(BG PET Resin) from India. For
information on the estimated subsidy
rates, see the “Suspension of
Liquidation” section of this notice.
EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT:
Douglas Kirby or Addilyn Chams-
Eddine, Office of AD/CVD Enforcement
VI, Import Administration, U.S.
Department of Commerce, Room 7866,
14th Street and Constitution Avenue,
NW., Washington, DC 20230; telephone
(202) 482-3782 and (202) 482—0648
respectively.

SUPPLEMENTARY INFORMATION:

Case History

The petition in this investigation was
filed on March 24, 2004, by the United
States PET Resin Producers Coalition
(Petitioner). This investigation was
initiated on April 13, 2004. See Notice
of Initiation of Countervailing Duty
Investigations: Bottle-Grade
Polyethylene Terephthalate (PET) Resin
from India (C-533-842) and Thailand
(C-549-824), 69 FR 21096 (April 20,
2004). On April 28, 2004, we issued a
questionnaire to the Government of
India (GOI) and requested that the GOI
forward the relevant sections of the
questionnaire to Indian producers/
exporters of BG PET Resin.

On May 21, 2004, petitioner timely
requested a 65-day postponement of the
preliminary determination for this
investigation until August 21, 2004. On
June 3, 2004, the Department extended
the deadline for the preliminary
determination by 67 days to August 23,
2004, since August 21st falls on a
Saturday, in accordance with section
703(c)(1)(A) of the Tariff Act of 1930, as
amended (the Act). See Postponement of
Preliminary Countervailing Duty
Determinations: Bottle-Grade
Polyethylene Terephthalate Resin from
India and Thailand, 69 FR 31354 (June
3, 2004).

On June 21, 2004, the GOI submitted
its questionnaire response. In its
questionnaire response, the GOI
identified four Indian companies that
produced and exported BG PET Resin to
the United States during the period of
investigation (POI), and indicated which
programs had been used by these
companies. These four companies are
Reliance Industries, Ltd. (Reliance),
Futura Polyesters, Ltd. (Futura), South
Asia Petrochem Ltd. (SAPL), and Elque
Polyesters Ltd. (Elque). In addition, all
of the four companies identified by the
GOI submitted questionnaire responses
to the Department.

Between July 8, and July 15, 2004, the
Department issued supplemental
questionnaires to the GOI and the four

respondent companies. Between July 27,
and August 2, 2004, the GOI and the
four respondent companies submitted
their responses to the supplemental
questionnaires.

Between July 23, and August 3, 2004,
the Department issued addenda to the
supplemental questionnaires to the four
respondent companies. Responses were
submitted between August 4, and
August 14, 2004.

Scope of the Investigation

The merchandise covered by this
investigation is bottle-grade
polyethylene terephthalate (PET) resin,
defined as having an intrinsic viscosity
of at least 0.68 deciliters per gram but
not more than 0.86 deciliters per gram.
The scope includes bottle-grade PET
resin that contains various additives
introduced in the manufacturing
process. The scope does not include
post-consumer recycle (PCR) or post-
industrial recycle (PIR) PET resin;
however, included in the scope is any
bottle-grade PET resin blend of virgin
PET bottle-grade resin and recycled PET
(RPET). Waste and scrap PET is outside
the scope of the investigation. Fiber-
grade PET resin, which has an intrinsic
viscosity of less than 0.68 deciliters per
gram, is also outside the scope of the
investigation.

The merchandise subject to this
investigation is properly classified
under subheading 3907.60.0010 of the
Harmonized Tariff Schedule of the
United States (HTSUS); however,
merchandise classified under HTSUS
subheading 3907.60.0050 that otherwise
meets the written description of the
scope is also subject to this
investigation. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Injury Test

Because India is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Act, the
International Trade Commission (ITC) is
required to determine whether imports
of the subject merchandise from India
materially injure, or threaten material
injury, to a U.S. industry. On May 19,
2004, the ITC published its preliminary
determination that there is a reasonable
indication that an industry in the
United States is materially injured by
reason of imports from India, Indonesia,
Taiwan, and Thailand of subject
merchandise. See Polyethylene
Terephthalate (PET) Resin From India,
Indonesia, Taiwan, and Thailand, 69 FR
28948.

Alignment With Final Antidumping
Duty Determinations

On July 30, 2004, petitioner submitted
a letter requesting alignment of the final
determination in this investigation with
the final determination in the
companion antidumping duty
investigation. Therefore, in accordance
with section 705(a)(1) of the Act, we are
aligning the final determination in this
investigation with the final
determinations in the antidumping duty
investigations of BG PET Resin from
India, Thailand, Taiwan, and Indonesia.

Period of Investigation

The period of investigation (POI) for
which we are measuring subsidies is
April 1, 2003, through March 31, 2004,
which corresponds to the most recently
completed fiscal year for all of the
respondents. See 19 CFR 351.204(b)(2).

Subsidies Valuation Information

Benchmarks for Loans and Discount
Rate

For those programs requiring the
application of a benchmark interest rate,
19 CFR 351.505(a)(1) provides a
preference for using an interest rate that
the company could have obtained on a
comparable loan in the commercial
market. Both Futura and SAPL have
provided information on rupee-
denominated short-term commercial
loans outstanding during the POI. Thus,
in accordance with 19 CFR
351.505(a)(1), we are using these
interest rates as company-specific
benchmarks for purposes of calculating
benefits arising from the rupee-
denominated short term loan programs
we find countervailable. SAPL and
Futura are the only two producers/
exporters of BG PET Resin which
reported using these short-term loan
programs. SAPL also received short-
term loans denominated in U.S. dollars.
When loans are denominated in a
foreign currency, our practice, in
accordance with 19 CFR 351.505, is to
use a foreign currency benchmark. See,
e.g., Certain Pasta From Turkey: Final
Results of Countervailing Duty
Administrative Review, 66 FR 64398
(December 13, 2001) and accompanying
Issues and Decision Memorandum in
the section entitled “Benchmark Interest
Rates for Short-term Loans.”” For these
loans, we used as our benchmark a
national average dollar-denominated
short-term interest rate for the United
States, as reported in the International
Monetary Fund’s publication
International Financial Statistics.

For those programs requiring a rupee-
denominated discount rate or the
application of a rupee-denominated,
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long-term benchmark interest rate, we
used, where available, company-
specific, weighted-average interest rates
on comparable commercial long-term,
rupee-denominated loans. We did not
use those long-term loans that had
unpaid interest or principal payments
because we do not consider such loans
to be comparable loans under section
771(5)(E)(ii) of the Act and 19 CFR
351.505(a)(2)(i). We note that some
respondents did not have rupee-
denominated, comparable long-term
loans from commercial banks for all
required years. Therefore, for those
years, we relied on a rupee-
denominated, short to medium-term
benchmark interest rate that is not
company-specific, but still provides a
reasonable representation of long-term
interest rates, in order to determine
whether a benefit was provided to the
companies from rupee-denominated,
long-term loans received from the GOI.
Pursuant to 19 CFR 351.505(a)(3)(ii), we
used national average interest rates for
those years in which the respondents
did not report company-specific interest
rates on comparable commercial loans.
In the absence of data regarding a
national average interest rate for long-
term rupee-denominated loans, we
based these national average interest
rates on information on short-to
medium-term, rupee-denominated
financing from private creditors in the
International Monetary Fund’s
publication International Financial
Statistics. We will continue to seek
information regarding the most
appropriate long-term interest rate for
purposes of the final determination.

Allocation Period

Under 19 CFR 351.524(d)(2)(i), we
will presume the allocation period for
non-recurring subsidies to be the
average useful life (AUL) of renewable
physical assets for the industry
concerned, as listed in the Internal
Revenue Service’s (IRS) 1977 Class Life
Asset Depreciation Range System, as
updated by the Department of the
Treasury. The presumption will apply
unless a party claims and establishes
that these tables do not reasonably
reflect the AUL of the renewable
physical assets for the company or
industry under investigation, and the
party can establish that the difference
between the company-specific or
country-wide AUL for the industry
under investigation is significant,
pursuant to 19 CFR 351.524(d)(2)(ii).
For assets used to manufacture products
such as BG PET resin, the IRS tables
prescribe an AUL of 10 years.

In their questionnaire responses,
SAPL, Futura, and Elque rebutted the

regulatory presumption by meeting the
criteria set forth in CFR
351.524(d)(2)(iii) and calculating
company-specific AULs. Futura and
Elque divided the aggregate of their
respective annual average gross book
values of their depreciable productive
fixed assets by their aggregated annual
charge to accumulated depreciation for
a ten-year period in the manner
specified by 19 CFR 351.524(d)(2)(iii).
Using this method, Elque calculated an
AUL of 20 years, and Futura calculated
an AUL of 17 years. Based on
information submitted by the
respondents, we find the presumptions
to be rebutted by those two companies
and are using the company-specific
AULs for Elque and Futura for purposes
of allocating any non-recurring
subsidies over time. Reliance and SAPL
provided information in an attempt to
rebut the AUL presumption, but did not
comply with the requirements specified
by 19 CFR 351.524(d)(2)(iii) for
calculating a company-specific AUL.
Thus, for SAPL and Reliance we will
use the IRS AUL of 10 years to allocate
any non-recurring subsidies for
purposes of this preliminary
determination.

I. Programs Preliminarily Determined
To Be Countervailable

A. GOI Programs

1. Duty Entitlement Passbook Scheme
(DEPS)

India’s DEPS was enacted on April 1,
1997, as a successor to the Passbook
Scheme (PBS). As with PBS, the DEPS
enables exporting companies to earn
import duty exemptions in the form of
passbook credits rather than cash. All
exporters are eligible to earn DEPS
credits on a post-export basis, provided
that the GOI has established a standard
input/output norm (SION) for the
exported product. DEPS credits can be
used for any subsequent imports,
regardless of whether they are
consumed in the production of an
export product. DEPS credits are valid
for twelve months and are transferable
after the foreign exchange is realized
from the export sales on which the
DEPS credits are earned. With respect to
subject merchandise, the GOI has
established a SION. Beginning in April
1, 2003, BG PET Resin exporters were
eligible to earn credits equal to 17
percent of the free on board (FOB) value
of their export shipments until February
9, 2004, when the DEPS rate changed to
13 percent.

The Department has previously
determined that the DEPS is
countervailable. In Notice of Final
Affirmative Countervailing Duty

Determination: Polyethylene
Terephthalate Film, Sheet, and Strip
from India (PET Film from India), 67 FR
34905 (May 16, 2002), and
accompanying Issues and Decision
Memorandum), the Department
determined that under the DEPS, a
financial contribution, as defined under
section 771(5)(D)(ii) of the Act, is
provided because (1) the GOI provides
credits for the future payment of import
duties; and (2), the GOI does not have
in place and does not apply a system
that is reasonable and effective for the
purposes intended to confirm which
inputs, and in what amounts, are
consumed in the production of the
exported products. Therefore, under 19
CFR 351.519(a)(4) and section 771(5)(E)
of the Act, the entire amount of import
duty exemption earned during the POI
constitutes a benefit. Finally, this
program can only be used by exporters
and, therefore, it is specific under
section 771(5A)(B) of the Act. See the
“DEPS” section of the PET Film from
India Issues and Decision Memorandum
on file in the CRU and available online
at http://www.ia.ita.doc.gov. No new
information or evidence of changed
circumstances has been presented in
this investigation to warrant
reconsideration of this finding.
Therefore, we continue to find that the
DEPS is countervailable.

We have previously determined that
this program provides a recurring
benefit under19 CFR 351.524(c). See
Final Affirmative Countervailing Duty
Determination: Certain Cut-to-Length
Carbon-Quality Steel Plate From India,
(Carbon Steel Plate From India), 64 FR
73131, 73140 (December 29, 1999).
Benefits from the DEPS program are
conferred as of the date of exportation
of the shipment for which the pertinent
DEPS credits are earned. See comment
4, “Timing and Calculation of DEPS
Benefits””, Carbon Steel Plate From
India.

Reliance was the only company that
reported that it received post-export
credits on BG PET resin under the DEPS
program during the POI. We calculated
the DEPS program rate using the value
of the post-export credits that Reliance
earned for its export shipments of
subject merchandise to the United
States during the POI by multiplying the
FOB value of each export shipment by
the relevant percentage of DEPS credit
allowed under the program for exports
of subject merchandise. We then
subtracted as an allowable offset the
actual amount of application fees paid
for each license in accordance with
section 771(6) of the Act. Finally, we
took this sum (the total value of the
licenses net of application fees paid)
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and divided it by Reliance’s total
exports of subject merchandise to the
United States during the POI On this
basis, we preliminarily determine
Reliance’s net countervailable subsidy
from the DEPS program to be 16.96
percent ad valorem.

2. Export Promotion Capital Goods
Scheme (EPCGS)

The EPCGS provides for a reduction
or exemption of customs duties and an
exemption from excise taxes on imports
of capital goods. Under this program,
exporters may import capital equipment
at reduced rates of duty by undertaking
to earn convertible foreign exchange
equal to four to five times the value of
the capital goods within a period of
eight years. For failure to meet the
export obligation, a company is subject
to payment of all or part of the duty
reduction, depending on the extent of
the export shortfall, plus penalty
interest. In previous investigations, the
Department has determined that
producers/exporters benefit from the
waiver of import duty on imports of
capital equipment. Also, a second type
of benefit conferred under this program
that involves import duty reductions
that producers/exporters receive on
imports of capital equipment for which
producers/exporters have not yet met
their export requirements. For those
capital equipment imports, producers/
exporters have unpaid duties that will
have to be paid to the GOI if the export
requirements are not met.

When a company has an outstanding
liability and the repayment of that
liability is contingent upon subsequent
events, our practice is to treat any
balance on that unpaid liability as an
interest-free loan. See 19 CFR
351.505(d)(1). See also PET Film From
India; Final Affirmative Countervailing
Duty Determination: Certain Hot-Rolled
Carbon Steel Flat Products From India
(Hot-Rolled Steel from India), 66 FR
49635 (September 28, 2001), and
accompanying Issues and Decision
Memorandum (Hot-Rolled Steel
Decision Memo). The Department
preliminarily determined that the
EPCGS program is countervailable
because (1) the receipt of benefits under
this program is contingent upon export
performance in accordance with section
771(5A)(B) of the Act; (2) the GOI
provided a financial contribution under
section 771(5)(D)(ii) of the Act in the
two ways described above; and (3) the
program provides benefits under section
771(5)(E) of the Act. See PET Film From
India.

The criteria to be used by the
Department in determining whether to
allocate the benefits from a

countervailable subsidy program are
specified under 19 CFR 351.524.
Specifically, recurring benefits are not
allocated over time but are attributed to
the year of receipt, while non-recurring
benefits are normally allocated over
time. Normally, tax benefits are
considered to be recurring benefits and
are expensed in the year of receipt.
Since import duties are a type of tax, the
benefit provided under this program is
a tax benefit, and, thus, normally would
be considered a recurring benefit.

However, the Department’s
regulations recognize that, under certain
circumstances, it is more appropriate to
allocate over time the benefits of a
program normally considered a
recurring subsidy, rather than to
expense the benefits in the year of
receipt. In the Preamble to our
regulations, the Department provides an
example of when it may be more
appropriate to consider the benefits of a
tax program to be non-recurring
benefits, and, thus, allocate those
benefits over time. See Countervailing
Duties; Final Rule, 63 FR 65348, 65393
(November 25, 1998). We stated in the
Preamble to our regulations that, if a
government provides an import duty
exemption tied to major capital
equipment purchases, it may be
reasonable to conclude that, because
these duty exemptions are tied to capital
assets, the benefits from such duty
exemptions should be considered non-
recurring, even though import duty
exemptions are on the list of recurring
subsidies.

Because the benefit received from the
waiver of import duties under the
EPCGS is tied to the capital assets of the
respondent companies, and, therefore, is
just such a benefit, we determine that it
is appropriate to treat the waiver of
duties as a non-recurring benefit. We
note that our approach on this issue is
consistent with that taken in Hot-Rolled
Steel from India. Reliance is the only
respondent that reported using the
EPCGS program, and for the preliminary
determination of this investigation, non-
recurring benefits will be allocated over
10 years, the AUL for Reliance. (See
“Subsidies Valuation Section’ above).

In its questionnaire responses,
Reliance reported the capital equipment
imports they made using EPCGS
licenses are granted pursuant to
obligations to export BG PET Resin, as
well as the application fees they paid to
obtain their EPCGS licenses. We
preliminarily determine that the
application fees paid by Reliance
qualify as an “application fee, deposit,
or similar payment paid in order to
qualify for, or to receive, the benefit of
the countervailable subsidy.” See

section 771(6)(A) of the Act. In order to
calculate the benefit received from the
waiver of Reliance’s import duties on
their capital equipment imports, we
determined the total amount of duties
which were waived in each year (net of
application fees), i.e., those for which
the GOI determined other export
obligations had been met. Consistent
with our approach in Hot-Rolled Steel
from India, we determine the year of
receipt to be the year in which the GOI
formally waived the respondent
company’s remaining outstanding
import duties.

A second type of financial
contribution and benefit conferred
under this program arises from the
import duty reductions that the
respondent received on the imports of
capital equipment for which the
respondent has not yet met its export
requirements. For those capital
equipment imports, the respondent has
unpaid duties that will have to be paid
to the GOI if the export requirements are
not met. When a company has an
outstanding liability and the repayment
of that liability is contingent upon
subsequent events, our practice is to
treat any balance on that unpaid
liability as an interest-free loan. See 19
CFR 351.505(d)(1). We determine that
the amount of contingent liability to be
treated as an interest-free loan is the
amount of the import duty reduction or
exemption for which the respondent
applied but, as of the end of the POI,
had not been finally waived by the GOL.
Accordingly, we determine the benefit
to be the interest that the respondent
would have paid during the POI had the
company borrowed the full amount of
the duty reduction at the time of import.
We note that this approach is consistent
with the methodology employed in Hot-
Rolled Steel from India.

For purposes of calculating the benefit
from this element of EPCGS, we treated
the outstanding duties as a long-term
interest-free loan. Based on the
information provided by Reliance with
respect to this program, we determine
that Reliance had outstanding
contingent liabilities during the POL
Pursuant to19 CFR 351.505(d)(1), the
benchmark for measuring the benefit is
a long-term interest rate because the
event upon which repayment of the
duties depends (i.e., the date of
expiration of the time period for the
respondents to fulfill their export
commitments) occurs at a point in time
more than one year after the date the
capital goods were imported.

To calculate the countervailable
subsidy rate for Reliance, we combined,
where applicable, the sum of the
benefits received on waived duties and



52870

Federal Register/Vol. 69, No. 167 /Monday, August 30, 2004/ Notices

allocated to the POI, and the benefits
conferred upon Reliance in the form of
contingent-liability loans. We then
subtracted as an allowable offset the
actual amount of application fees paid
for each license in accordance with
section 771(6)(A) of the Act. Then,
because the licenses were granted
specifically for the export of BG PET
resin, we divided Reliance’s total
benefit under the program by its total
export sales of BG PET resin during the
POI (see 19 CFR 351.525). On this basis,
we preliminarily determine the net
countervailable subsidy from this
program to be 11.40 percent ad valorem
for Reliance.

3. Export-Oriented Units

Companies designated as Export-
Oriented United (EOUs) can receive
various types of assistance including: (1)
Duty-free import of capital goods and
raw materials; (2) reimbursement of
Central Sales Tax (CST) paid on
materials procured domestically; (3)
purchase of materials and other inputs
free of Central Excise Duty; and (4) duty
drawback on furnace oil procured from
domestic oil companies. Elque, Futura,
and SAPL have been designated as
EQUs.

Since eligibility for the EOU program
is contingent upon export performance,
we find that the assistance provided
under the EOU program is specific
within the meaning of section
771(5A)(B) of the Act. We also
preliminarily determine that the Duty-
Free Import of Capital Goods and Raw
Materials program, and the
Reimbursement of Central Sales Tax
(CST) Paid on Materials Procured
Domestically program, provide a
financial contribution pursuant to
section 771(5)(D)(ii) of the Act through
the foregoing of duty and tax payments.
These two EOU programs confer
benefits in the amounts of exemptions
and reimbursements of customs duties
and certain sales taxes in accordance
with section 771(5)(E) of the Act. (See
“Programs for Which Additional
Information is Needed’” below for a
discussion of the Duty Drawback on
Furnace Oil Procured from Domestic Oil
Companies plan, and the Purchase of
Materials and other Inputs free of
Central Excise Duty plan.)

Elque, Futura, and SAPL are
designated as EOUs, and they reported
receiving benefits under the Duty-Free
Import of Capital Goods and Raw
Materials program, and the
Reimbursement of Central Sales Tax
(CST) Paid on Materials Procured
Domestically program during the POI.

a. Duty-Free Import of Capital Goods
and Raw Materials

Under this program, EOUs are entitled
to import capital goods and raw
materials duty-free. The GOI provided
no information to demonstrate that
exemptions on raw materials met the
standards for non-countervailability
pursuant to 19 CFR 351.519(a)(4).
Normally, tax benefits are considered to
be recurring benefits and are expensed
in the year of receipt. Since import
duties are a type of tax, the benefit
provided under this program is a tax
benefit, and, thus, normally would be
considered a recurring benefit. Thus, we
are treating the duty exemptions on raw
materials as recurring benefits.

However, as discussed in the
“EPCGS” section above, the
Department’s regulations recognize that,
under certain circumstances, it is more
appropriate to allocate over time the
benefits of a program normally
considered a recurring subsidy, rather
than to attribute the benefits to the year
of receipt. Because the benefit received
from the exemption of import duties on
capital goods under this program is
granted for the capital goods of the
respondent companies, we determine
that it is appropriate to treat the
exemption of duties on capital goods as
a non-recurring benefit.

Therefore, to calculate the
countervailable subsidy for Elque,
SAPL, and Futura, we summed duty
exemptions on raw material inputs
received during the POI and the duty
exemptions on capital goods allocated
to the POIL We then divided each
company’s total benefits under the
program by their total export sales
during the POI. On this basis, we
preliminarily determine the
countervailable subsidy from this
program to be 11.20 percent ad valorem
for Elque, 18.59 percent ad valorem for
SAPL, and 1.03 percent ad valorem for
Futura.

b. Reimbursement of Central Sales Tax
(CST) Paid on Materials Procured
Domestically

Under this program, EOUs are entitled
to reimbursements of the CST paid on
materials procured domestically. This
reimbursement is available on
purchases of both raw materials and
capital goods. For the reimbursement of
CST paid on materials procured
domestically, the record shows that
EOUs record the CST reimbursement at
the point of purchase and receipt of
invoice from the domestic supplier.
EOU companies then enter the claims in
the books of accounts at the point of
purchase and, simultaneously, deduct

CST from the cost of domestic goods
procured. To calculate the benefit for
Elque, SAPL, and Futura, we summed
the reimbursements of the CST paid on
raw materials procured domestically
that each company received during the
POI. We separately summed the CST
reimbursements paid on capital goods
for each year and allocated these sums
over each company’s AUL using the
appropriate discount rate. (See
“Subsidies Valuation Information”
section above.)

For CST reimbursements on capital
goods received during the POI, we first
conducted the ““0.5 percent” test. See 19
CFR 351.524(b)(2). Based in the result of
this test, we either allocated the total
CST reimbursements received during
the POI over each company’s AUL using
the appropriate discount rate (see
“Subsidies Valuation Information”
section above), or we attributed the total
CST reimbursements received during
the POI to POI, as appropriate. See Id.

We then summed the benefits on
capital goods allocated to the POI with
the benefits on raw materials attributed
to the POI and divided the companies’
total benefits under the program by their
respective total export sales during the
POL. (Futura provided no information
indicating which CST reimbursements
were received for raw materials
purchases and which for capital goods
purchases. Thus, for the purposes of the
preliminary determination, we
attributed all of Futura’s CST
reimbursements to the POI.) On this
basis, we preliminarily determine the
countervailable subsidy from this
program to be 0.07 percent ad valorem
for SAPL, 0.79 percent ad valorem for
Elque, and 0.12 percent ad valorem for
Futura.

4. Income Tax Exemption Scheme
(Section 80 HHC) In Certain Iron-Metal
Castings From India: Final Results of
Countervailing Duty

Administrative Review (Iron-Metal
Castings from India), 65 FR 31515 (May
18, 2000), the Department determined
that deductions of profit derived from
exports under section 80HHC of India’s
Income Tax Act are countervailable. No
new information or evidence of changed
circumstances has been submitted in
this investigation to warrant
reconsideration of this finding.
Therefore, we continue to find this
program countervailable because it is
contingent upon export performance
and, therefore, is specific in accordance
with section 771(5A)(B) of the Act.
Pursuant to section 771(5)(D)(ii) of the
Act, the GOI provides a financial
contribution in the form of tax revenue
not collected. Finally, a benefit is
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conferred in the amount of tax savings
in accordance with section 771(5)(E) of
the Act.

Reliance claimed deductions of
profits derived from exported goods,
under section 80HHC, in computing its
total taxable income during the POI To
calculate the benefit Reliance received
under this program, we subtracted the
total amount of income tax the company
actually paid during the POI from the
amount of tax the company otherwise
would have paid had it not claimed a
deduction under section 80 HHC. Since
the Department has previously found
section 80 HHC to be an “untied”” export
subsidy program, i.e., the benefits
provided are attributable to all products
exported by the company. See Certain
Iron-Metal Castings From India: Final
Results of Countervailing Duty
Administrative Review, 65 FR 31515
(May 18, 2000); see also e.g., Final
Affirmative Countervailing Duty
Determination: Certain Pasta from
Turkey, 61 FR 30366, 30370 (June 14,
1996).

To calculate the benefit Reliance
received under section 80HHC, we
subtracted the total amount of income
tax the company actually paid during
the POI from the amount of tax the
company otherwise would have paid
had it not claimed a deduction under
section 80HHC. We then divided this
difference by total export sales. Thus,
the countervailable subsidy is 0.64
percent ad valorem for Reliance.

Elque reported that all of its exports
of subject merchandise to the United
States during the POI were made
through a trading company, and further
reported that the trading company
claimed Section 80 HHC deductions. In
accordance with 19 CFR 351.525(c), we
have attributed the trading company’s
export subsidy benefits from Section 80
HHC to Elque.

To calculate the benefit Elque’s
trading company received under section
80HHC, we subtracted the total amount
of income tax actually paid during the
POI from the amount of tax that
otherwise would have been paid had a
deduction under section 80HHC not
been claimed. We then divided this
difference by Elque’s total export sales.
Thus, the countervailable subsidy is
0.02 percent ad valorem for Elque.

5. Pre- and Post-Shipment Export
Financing

The Reserve Bank of India (RBI),
through commercial banks, provides
short-term pre-shipment export
financing, or ““packing credits,” to
exporters. Upon presentation of a
confirmed export order or letter of credit
to a bank, companies may receive pre-

shipment loans for working capital
purposes. Exporters may also establish
pre-shipment credit lines upon which
they may draw as needed. Credit line
limits are established by commercial
banks based upon a company’s
creditworthiness and past export
performance, and may be denominated
either in Indian rupees or in foreign
currency. Commercial banks extending
export credit to Indian companies must,
by law, charge interest on this credit at
rates capped by the RBI. For post-
shipment export financing, exporters are
eligible to receive post-shipment short-
term credit in the form of discounted
trade bills or advances by commercial
banks at preferential interest rates to
finance the period between the date of
shipment of exported merchandise and
payment from export customers
(“transit period”’).

The Department has previously
determined that this export financing is
countervailable to the extent that the
interest rates are set by the GOI and are
lower than the rates exporters would
have paid on comparable commercial
loans. See Notice of Final Affirmative
Countervailing Duty Determination:
Polyethylene Terephthalate Film, Sheet,
and Strip from India (PET Film from
India), 67 FR 34905 (May 16, 2002).
Specifically, the Department determined
that the GOI's issuance of financing at
preferential rates constituted a financial
contribution pursuant to section
771(5)(D)(i) of the Act. See the ‘““Pre-
Shipment and Post-Shipment Export
Financing” section of the PET Film from
India Issues and Decision
Memorandum. The Department further
determined that the interest savings
under this program conferred a benefit
pursuant to section 771(5)(E)(ii) of the
Act. In addition, the Department
determined this program, which is
contingent upon exports, to be specific
within the meaning of section
771(5A)(B) of the Act. No new
information or evidence of changed
circumstances have been presented in
this investigation to warrant
reconsideration of this finding.

SAPL reported that it had outstanding
pre- and post-shipment export loans
during the POI. Both SAPL’s pre-
shipment and post-shipment loans were
denominated in rupees and U.S. dollars.
Futura also reported that it had
outstanding pre-shipment export loans
during the POI, denominated in rupees.
Reliance and Elque reported that they
had no outstanding loans under these
programs during the POL

To calculate the benefit conferred by
the pre-shipment and post-shipment
loans taken out by SAPL and the pre-
shipment loans taken out by Futura, we

compared the actual interest paid on the
loans with the amount of interest that
would have been paid at the benchmark
interest rate. We used a rupee-
denominated or dollar-denominated
benchmark, as appropriate (see
“Subsidies Valuation Information”
section above). Where the benchmark
interest exceeds the actual interest paid,
the difference constitutes the benefit.
For pre-shipment loans, we divided the
total benefit by the company’s total
exports. However, for Futura, we used
its total exports of BG PET resin during
the POI since its pre-shipment financing
was limited to the BG Resin division.
Post-shipment loans are granted for
particular shipments, and thus, are tied
to particular markets in accordance with
19 CFR 351.525(b)(2). Therefore, we
divided the total benefit from post-
export loans by SAPL’s exports of
subject merchandise to the United
States.

We preliminarily determine the
countervailable subsidy rate under the
pre-shipment export financing program
for SAPL to be 0.44 percent ad valorem
during the POI, and for Futura to be 0.48
percent ad valorem during the POL The
countervailable subsidy rate under the
post-shipment export financing program
for SAPL is 0.01 percent ad valorem
during the POL

B. State of Maharashtra (SOM)
Programs: Maharashtra Industrial Policy
2001 and Scheme of Incentives 1983

The State of Maharashtra (SOM)
grants a package scheme of incentives
for privately-owned (i.e., not 100
percent owned by the GOI)
manufacturers to invest in certain areas
of Maharashtra. One of these incentives
consists of either an exemption or
deferral of state sales taxes. Through
this incentive, companies are exempted
from paying state sales taxes on
purchases, and collecting sales taxes on
sales; or, as an alternative, are allowed
to defer submitting sales taxes collected
on sales to the SOM for ten to twelve
years. After the deferral period expires,
the companies are required to submit
the deferred sales taxes to the SOM in
equal installments over five to six years.
The total amount of the sales tax
incentive either exempted or deferred is
based on the size of the capital
investment, and the area in which the
capital is invested.

In PET Film from India, the
Department determined that the
program is specific within the meaning
of section 771(5A)(D)(iv) of the Act
because the benefits are limited to
industries located within designated
geographical areas within the SOM. The
Department also determined that the
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SOM program provided a financial
contribution under section 771(5)(D)(i)
of the Act in the form of uncollected
interest on the deferred sales tax, and
that the program conferred benefits
under section 771(5)(E) of the Act in the
amount of interest otherwise due. See
the ““Sales Tax Incentives” section of the
PET Film from India Decision Memo.

The Department initiated on the
Maharashtra Industrial Policy 2001. See
“Countervailing Duty Investigation
Initiation Checklist,” April 13, 2004, on
file in the CRU. The GOI reported that
no sales tax exemptions or deferrals
were provided under the Package
Scheme of Incentives 2001. However,
Reliance reported that it received sales
tax exemptions and deferrals under the
SOM’s Scheme of Incentives 1983, with
portions of the sales tax deferrals still
outstanding during the POI. Because
Reliance has reported incentives
received under a prior SOM scheme that
were still outstanding during the POI,
the Department has determined that it is
appropriate to analyze incentives
received by Reliance during the POI to
determine whether they are
countervailable subsidies. See
Memorandum from Dana Mermelstein
to Barbara E. Tillman entitled
“Countervailing Duty Investigation of
Bottle-Grade Polyethylene
Terephthalate (PET) Resin from India:
Initiation of Investigation of
Maharashtra Sales Tax Incentive
Scheme 1983 on file in the CRU.

First, although the Department
initiated on a different scheme for the
SOM, Reliance has reported the
incentives it received under the SOM’s
Scheme of Incentives 1983, both in the
form of deferrals on sales taxes which
were outstanding during the POI, and in
the form of exemptions of sales taxes
granted during the POI The Department
finds the sales tax incentives and
deferrals specific in accordance with
section 771(5A)(D)(iv) of the Act
because, the 1983 Scheme limited the
benefits to industries located within
designated geographical areas within
the SOM.

Second, for the sales taxes exempted,
a benefit exists to the extent that the
taxes paid by Reliance as a result of this
program are less than the taxes it would
have paid in the absence of the program.
See 19 CFR 351.510(a)(1). Therefore, we
preliminarily determine that a benefit
and financial contribution were
conferred by the exemption of sales
taxes on purchases.

Finally, for the sales taxes deferred,
the Department treats such deferred
taxes as a government-provided loan in
the amount of the taxes deferred
because the SOM charges no interest

during the deferral period. A benefit
thus exists to the extent that the
appropriate interest charges are not
collected. See 19 CFR 351.510(a)(2). We
therefore preliminarily determine that a
benefit was conferred in the amount of
the interest that Reliance would have
paid during the POI had it borrowed, at
the time the collected sales taxes were
deferred, the amount of the deferred
sales taxes still unpaid at the end of the
POL. Pursuant to 19 CFR
351.505(a)(2)(iii), to determine the
amount of the benefit conferred, we
used a long-term benchmark interest
rate (see ‘“‘Benchmark Interest and
Discount Rates section above’’) during
the years in which sales tax deferrals
were received.

To calculate the program rate, we first
summed Reliance’s benefits received on
exempted sales taxes on purchases
during the POL. For deferred sales taxes
which were still outstanding during the
POI, we calculated the benefits
conferred in the form of unpaid interest
on the deferred sales taxes. We then
divided Reliance’s total benefit under
the program by its total sales during the
POL On this basis, we preliminarily
determine the countervailable subsidy
from this program to be 0.12 percent ad
valorem for Reliance.

C. State of Gujarat (SOG) Program: Sales
Tax Incentive Scheme

Under the 1995 Industrial Policy of
Gujarat, companies located in specific
areas of Gujarat are exempted from
payment of sales tax on the purchase of
raw materials, consumable stores,
packing materials, and processing
materials. Other available benefits
include exemption or deferment from
sales tax and turnover tax on the sale of
intermediate products, by-products, and
scrap. After the deferral period expires,
the companies are required to submit
the deferred sales taxes to the SOG in
equal installments over six years.

The Department preliminarily
determines that this program is specific
within the meaning of section
771(5A)(D)(@iv) of the Act because the
benefits are limited to industries located
within designated geographical areas
within the SOG. We also preliminarily
find that the SOG provided a financial
contribution under section 771(5)(D)(ii)
of the Act by foregoing the collection of
sales tax revenue, and that the Indian
companies benefitted under section
771(5)(E) of the Act, in the amount of
sales tax exempted or in the amount of
interest foregone on sales taxes deferred
on purchases noted above.

Reliance is the only company which
received benefits from this program
during the POI. Reliance reported that it

received sales tax exemptions on
qualifying purchases made within the
SOG during the POL. In addition,
Reliance received tax deferrals in earlier
years which were still outstanding
during the POL

To calculate the program rate, we first
summed Reliance’s benefits received on
exempted sales taxes on purchases
during the POL For deferred sales taxes
which were still outstanding during the
POI, we treated the amount of sales
taxes deferred as an interest-free loan
received in the year in which the
deferral was granted, and we calculated
the benefits conferred in the form of
unpaid interest on the deferred sales
taxes. (See ‘‘State of Maharashtra
Programs” above). We then divided
Reliance’s total benefit under the
program by its total sales during the
POL On this basis, we preliminarily
determine the countervailable subsidy
from this program to be 1.12 percent ad
valorem for Reliance.

D. State of West Bengal Programs (SWB)

The Department initiated on the New
Economic Policy on Industrial
Development, a SWB scheme begun in
the year 2000. See “Countervailing Duty
Investigation Initiation Checklist”. The
GOI reported that no BG PET resin
company benefitted from this program
during the POIL. However, the GOI
reported that Elque received benefits
under the West Bengal Scheme of 1993
(Scheme 1993), and SAPL received
benefits under the West Bengal Scheme
of 1999 (Scheme 1999). Although the
Department initiated on a more recent
scheme for the SWB, respondent
companies have reported incentives
received under the SWB schemes of
1993 and 1999 during the POL
Therefore, the Department has
determined that it is appropriate to
analyze incentives received by BG PET
resin companies during the POI to
determine whether they are
countervailable subsidies. See
Memorandum from Dana Mermelstein
to Barbara E. Tillman entitled
“Countervailing Duty Investigation of
Bottle-Grade Polyethylene
Terephthalate (PET) Resin from India:
Initiation of Investigations of State of
West Bengal Scheme of 1993 and 1999”
on file in the CRU.

Scheme 1993 was introduced on April
1, 1993. Though the program was
terminated effective March 31, 1999,
assistance is still being provided under
the Scheme. The objective of Scheme
1993 was to assist in the growth of
medium- and large-scale industries, the
tourism industry, the expansion of
existing units, and revival of sick units
in the SWB through the provision of
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incentives. Industrial projects which
receive an industrial license,
registration certificate, and term loans
from a financial institution are eligible
to receive benefits under Scheme 1993.
The program offers various incentives
and tax concessions to entrepreneurs
and industrial units to assist them in the
construction of new units or expansion
of existing units, and the building of
infrastructure in the backward areas of
West Bengal. The amount of financial
assistance an industrial unit is eligible
to receive is determined by its location
in West Bengal. Under the scheme, West
Bengal is divided into four groups:
Group A (i.e., Calcutta) is classified as
developed, while Groups B through D
are categorized as less developed, with
Group D deemed the most backward.
Industrial units located in the more
backward areas receive greater monetary
assistance than those units located in
the more developed areas.

See e.g., Certain Iron-Metal Castings
From India: Preliminary Results and
Partial Rescission of Countervailing
Duty Administrative Review, 64 FR
61592 (November 12, 1999). Under
Scheme 1993, Elque qualified for
assistance because one of its
manufacturing facilities is located in
Group B, and received a grant in
multiple disbursements under the State
Capital Investment Subsidy program,
which was made available under the
Scheme 1993 to eligible units in any
area in Group B.

Scheme 1999, an amended version of
Scheme 1993, has not been previously
examined by the Department. Under
Scheme 1999, the number of
geographical groups was reduced from
four to three. Companies located in
Group A (called the “Calcutta
Municipal Corporation”), classified as a
developed area, receive few, if any,
incentives; according to Scheme 1999,
“no subsidy, loan, deferment or
remission of tax or incentive will be
granted to any unit set up in the area
under Group A except to the extent
provided for in the Scheme, such as
deferments of payments of sales taxes
for preferred industries” (i.e., expansion
of information technology units, tourist
units). Companies located in Group B
can receive assistance in the form of
sales tax exemptions on purchases of
raw materials, capital grant
disbursements, and a subsidy for
conversion of piped coal gas. Group C
is comprised of the most
underdeveloped areas in West Bengal,
and companies located there are entitled
to more incentives under Scheme 1999
than those located in Groups A and B.
Group C receives the same types of
incentives as Group B, but at a higher

level. For example, for the Exemption of
Sales Tax on Purchase of Raw Materials
program, companies located in Group C
can receive deferrals on payments for
substantially longer periods than those
in Group B. SAPL is located in Group
B, and received an exemption of sales
tax on purchases under Scheme 1999,
which provided benefits to the company
during the POL

We find that the assistance granted to
Elque under Scheme 1993 and the
assistance granted to SAPL under
Scheme 1999 are specific within the
meaning of section 771(5A)(D)(iv) of the
Act, because the benefits are limited to
companies located in specific regions
within SWB. The capital grant which
Elque received is a financial
contribution in accordance with
771(5)(D)(i) of the Act. The sales tax
exemption which SAPL received is
revenue foregone, and therefore a
financial contribution in accordance
with 771(5)(D)(ii) of the Act. Both forms
of assistance provide benefits in
accordance with 771(5)(E) of the Act.

To calculate the countervailable
subsidy for Elque, because the capital
grant is a non-recurring subsidy (see 19
CFR 351.504), we allocated each of the
grant disbursements over Elque’s AUL.
We used a discount rate from 1995, the
year in which Elque was approved for
the total capital grant. See ““Subsidies
Valuation Information” section above.
We summed the benefits allocable to the
POI, and divided that sum by Elque’s
total sales during the POI. To calculate
the countervailable subsidy for SAPL,
we divided the total sales tax
exemptions received by SAPL during
the POI by SAPL’s total sales. We thus
preliminarily determine the
countervailable subsidy to be 0.02
percent ad valorem for Elque and 0.02
percent ad valorem for SAPL.

II. Programs Preliminarily Determined
To Be Not Used

We preliminarily determine that the
producers/exporters of BG PET Resin
did not apply for or receive benefits
during the POI under the programs
listed below.

GOI Programs:

A. Status Certificate Program

B. Market Development Assistance
Program

C. Income Tax Exemption Scheme
(Sections 10A and 10B)

D. Loan Guarantees from the GOI

E. Special Economic Zones (formerly
called “Export Processing Zones”’)
For purposes of this preliminary

determination, we have relied on the

GOI and respondent companies’

responses to preliminarily determine

non-use of the programs listed above.
During the course of verification, the
Department will examine whether these
programs were not used by respondent
companies during the POL

III. Program Preliminarily Determined
To Be Terminated

GOI Program: Exemption of Export
Credit From Interest Taxes

Indian commercial banks were
required to pay a tax on all interest
accrued from borrowers. The banks
passed along this interest tax to
borrowers in its entirety. As of April 1,
1993, the GOI exempted from the
interest tax all interest accruing to a
commercial bank on export-related
loans. The Department has previously
found this tax exemption to be an export
subsidy, and thus countervailable,
because only interest accruing on loans
and advances made to exporters in the
form of export credit was exempt from
interest tax. See e.g., Final Results of
Countervailing Duty Administrative
Review: Certain Iron-Metal Castings
from India, 61 FR 64676, 64686
(December 6, 1996).

The GOI reported that the tax on
interest on any category of loan was
eliminated prior to the POL Specifically,
the GOI submitted Section 4(3) of the
Interest Tax Act which provides that
“no interest tax shall be charged in
respect of any chargeable interest
accruing or arising after the 31st day of
March, 2000.” See Appendix 8 of the
GQOT’s June 21, 2004, questionnaire
response. In addition, the information
reported by the responding companies
indicates that they are no longer
required to pay tax on any interest on
any loans. Therefore, in accordance
with 19 CFR 351.526(d), we
preliminarily determine that this
program has been terminated. If,
however, we are unable to establish at
verification that there are no residual
benefits accruing to exporters of BG PET
Resin from India from this program, and
that the GOI has not implemented a
replacement program, we will not find,
for purposes of the final determination
that this program has been terminated in
accordance with 19 CFR 351.526(d).

IV. Programs for Which Additional
Information Is Needed

GOI Programs

A. Certain Assistance Under the Export
Oriented Unit (EOU) Program

1. Purchase of Materials and Other
Inputs Free of Central Excise Duty
Under this element of the EOU
program, eligible companies can
purchase raw materials and other inputs
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free of the central excise duty. As an
element of the EOU program, the
Central Excise Duty (CED) exemption is
limited to exporters, and therefore
specific under section 771(5A)(B) of the
Act. However, based on the information
in the record of this investigation, we
are unable to determine whether the
Purchase of Materials and other Inputs
of Central Excise Duty provides a
financial contribution in accordance
with section 771(5)(D)(ii) of the Act, or
a benefit in accordance with section
771(5)(E)(iv) of the Act. Therefore, for
purposes of this preliminary
determination, additional information is
needed before making a decision with
respect to this program. We will seek
additional information from the GOI
prior to our verification and final
determination.

2. Duty Drawback on Furnace Oil
Procured From Domestic Oil Companies

Under this element of the EOU
program, an EOU procuring oil from
domestic oil companies can file a
drawback claim on a quarterly basis. As
an element of the EOU program, this
duty drawback program is limited to
exporters and therefore specific under
section 771(5A)(B) of the Act. However,
based on the information in the record
of this investigation, we are unable to
determine whether the duty drawback
of domestic furnace oil purchases
provides a financial contribution in
accordance with section 771(5)(D)(ii) of
the Act, or a benefit in accordance with
section 771(5)(E)(iv) of the Act.
Therefore, for purposes of this
preliminary determination, additional
information is needed before making a
decision with respect to this program.
We will seek additional information
from the GOI prior to our verification
and final determination.

Verification

In accordance with section 782(i) of
the Act, we will verify the information
submitted prior to making our final
determination.

Suspension of Liquidation

In accordance with section
703(d)(1)(A)(i) of the Act, we have
determined individual rates for
Reliance, SAPL, Futura, and Elque. To
calculate the “all others” rate, we
weight-averaged the individual rates of
Reliance, SAPL, Futura, and Elque’s by
each company’s respective exports of
subject merchandise made to the United
States during the POI. These rates are
summarized in the table below:

Producer/exporter Subsidy rate

Reliance Industries 30.24 % ad valorem
Ltd.

South Asia Petrochem
Ltd.

Futura Polyesters Ltd

Elque Polyesters Ltd

All Others ...................

19.13 % ad valorem

1.62 % ad valorem
12.02 % ad valorem
24.01 % ad valorem

In accordance with section
703(d)(1)(B) of the Act, we are directing
U.S. Customs and Border Protection
(CBP) to suspend liquidation of all
entries of the subject merchandise from
India, which are entered or withdrawn
from warehouse, for consumption on or
after the date of the publication of this
notice in the Federal Register, and to
require a cash deposit or the posting of
a bond for such entries of the
merchandise in the amounts indicated
above. This suspension will remain in
effect until further notice.

As provided for in the section
703(b)(4)(B) of the Act, for developing
countries, any rate less than 2.0 percent
ad valorem in an investigation is de
minimis. Therefore, we preliminarily
determine that countervailable subsidies
are not being provided to Futura.
Accordingly, for Futura, we will not
direct CBP to suspend liquidation of
entries of subject merchandise.

ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration.

In accordance with section 705(b)(2)
of the Act, if our final determination is
affirmative, the ITC will make its final
determination within 45 days after the
Department makes its final
determination.

Notification of Parties

In accordance with 19 CFR
351.224(b), the Department will disclose
to the parties the calculations for this
preliminary determination within five
days of its announcement. Unless
otherwise notified by the Department,
interested parties may submit case briefs
within 50 days of the date of publication
of the preliminary determination in
accordance with 19 CFR 351.309(c)(i) of
the Department’s regulations. As part of

the case brief, parties are encouraged to
provide a summary of the arguments not
to exceed five pages and a table of
statutes, regulations, and cases cited.
Rebuttal briefs, which must be limited
to issues raised in the case briefs, must
be filed within five days after the case
brief is filed.

In accordance with 19 CFR 351.310,
we will hold a public hearing if
requested, to afford interested parties an
opportunity to comment on this
preliminary determination. Individuals
who wish to request a hearing must
submit a written request within 30 days
of the publication of this notice in the
Federal Register to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, Room
1870, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
Parties will be notified of the schedule
for the hearing and parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time. Requests for a public
hearing should contain: (1) Party’s
name, address, and telephone number;
(2) the number of participants; and, (3)
to the extent practicable, an
identification of the arguments to be
raised at the hearing.

This determination is issued and
published pursuant to sections 703(f)
and 777(i) of the Act.

Dated: August 23, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4-1975 Filed 8-27-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082304D]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene
public meetings.
DATES: The meetings will be held on
September 13—-17, 2004.
ADDRESSES: These meetings will be held
at the Edgewater Beach Resort, 11212
Front Beach Road, Panama City, FL
34207.

Council address: Gulf of Mexico
Fishery Management Council, 3018
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North U.S. Highway 301, Suite 1000,
Tampa, FL 33619; 850—-235—-4977.

FOR FURTHER INFORMATION CONTACT:
Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council; telephone: (813) 228-2815.

SUPPLEMENTARY INFORMATION:
Council

Thursday September 16, 2004

8:30 a.m. - Convene.

8:45 a.m. - 10 a.m. - Receive public
testimony on the Reef Fish Amendment
23 (Vermilion Snapper Rebuilding Plan)
and Applications for Exempted Fishing
Permits (if any).

10 a.m. - 10:30 a.m. - Receive the
Habitat Protection Committee report.

10:30 a.m. - 10:45 a.m. - Receive the
report of the Joint Personnel/
Administrative Policy Committee.

10:45 a.m. - 11 a.m. - Receive the
report of the Budget Committee.

11 a.m. - 11:15 a.m. - Receive the Joint
Reef Fish/Mackerel Management
Committee report.

11:15 a.m. - 11:30 a.m. - Receive the
Shrimp Management Committee report.
1 p.m. - 1:15 p.m. - Receive the Data

Collection Committee report.

1:15 p.m. - 1:30 p.m. - Receive the
Ecosystem Management Committee
report.

1:30 p.m. - 3:30 p.m. - Receive the
Reef Fish Management Committee
report.

3:30 p.m. - 5 p.m. - Receive the
Migratory Species Committee report.

September 17, 2004

8:30 a.m. - 9:30 a.m. - Receive the
Sustainable Fisheries Committee report.
9:30 a.m. - 10:30 a.m. - Receive the
Coral Management Committee report.

10:30 a.m. - 10:45 a.m. - Receive the
Joint Advisory Panel (AP) Selection/
Scientific and Statistical Committee
(SSC) Selection Committee report.

10:45 a.m. - 11 a.m. - Receive the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
Advisory Committee report.

11 a.m. - 11:15 a.m. - Receive
Enforcement Reports.

11:15 a.m. - 11:30 a.m. - Receive the
NMFS Regional Administrator’s Report.

11:30 a.m. - 11:45 a.m. - Receive
Director’s Reports.

11:45 a.m. - 12 noon - Other Business

12 noon - 12:15 p.m. - Election of
Chair and Vice-Chair.

September 13, 2004

8:30 a.m. - 9:30 a.m. - The Joint
Personnel/Administrative Policy
Committees will review the disciplinary
action section of the Council’s Standard
Operating Practices and Procedures

(SOPPS) and the Southeastern Data and
Review (SEDAR) Process and Pool
Section of SOPPs.

9:30 a.m. - 10:30 a.m. - The Budget
Committee will review the 2005—09
budgets.

10:30 a.m. - 11:30 a.m. - The Joint
Reef Fish/Mackerel Management
Committee will review amendments for
commercial limited access systems for
reef fish and mackerels.

1 p.m. - 3:30 p.m. - The Shrimp
Management Committee will discuss
NOAA Fisheries’ bycatch reduction
device (BRD) technical developments;
proposed revision of BRD certification
rule; report on Shrimp Summit meeting;
and Draft Shrimp Amendment 13/SEIS.

3:30 p.m. - 5:30 p.m. - The Ecosystem
Management Committee will meet and
presentations on the NOAA Fisheries’
ecosystem management will be given.
There will also be a presentation on the
South Atlantic Fishery Management
Council (SAFMC) approach to
ecosystem management.

September 14, 2004

8 a.m - 9:30 a.m. - The Data Collection
Committee will meet to hear a
presentation of the recreational data
needs and data collection.

9:30 a.m. - 11 a.m. - The Habitat
Protection Committee will review a
Preliminary Public Hearing Draft of
Generic Essential Fish Habitat (EFH)
Amendment and a report on NOAA
Fisheries’ Liquid Natural Gas (LNG)
Facilities Workshop.

11 a.m. - 5:30 p.m. - The Reef Fish
Management Committee will meet to
review the Final Reef Fish Amendment
23 for rebuilding vermilion snapper; an
Options Paper for Reef Fish 18A
pertaining to the grouper fishery;
scoping comments on Red Snapper
Individual Fishing Quota (IFQ) Profile;
and public testimony on grouper quota
and trip limits.

6:30 p.m - 8:30 p.m. - NOAA
Fisheries’ Southeast Regional Office
(SERO) will hold the Gulf Coast
Recreational Data Forum in the same
meeting room as the Council meeting.
Dr. Roy Crabtree, SE Regional
Administrator, SERO staff, and fisheries
statistics staff from NOAA Fisheries
Headquarters will be on hand to provide
up-to-date program information and
answer questions about NOAA
Fisheries’ recreational data collection
program. The informal two-hour session
is open to the public and will begin at
6:30 p.m. For more information on the
Gulf Coast Recreational Data Forum,
contact Michael Bailey at 727-570—
5474.

September 15, 2004

8:30 a.m. - 10:30 a.m. - The Highly
Migratory Species Committee will meet
to suggest changes to the NOAA
Fisheries HMS/Billfish Amendments.

10:30 a.m. - 1 p.m. - The Sustainable
Fisheries Committee will suggest
changes to the draft proposed guidelines
for National Standard One.

2:30 - 4:30 p.m. - The Coral
Management Committee will meet from
to review the Oceana petition for
rulemaking on deep-water coral and
draft a Council letter commenting on it.

4:30 - 5:30 p.m. - The Joint Advisory
Panel (AP)/Scientific and Statistical
Committee (SSC) selection Committee
will meet in a closed session to discuss
the appointment of 2 persons to the Ad
Hoc Red Snapper AP and appointment
of members to the Ad Hoc Ecosystem
SSC.

Although other non-emergency issues
not on the agendas may come before the
Council and Committees for discussion,
in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act, those issues may not
be the subject of formal action during
these meetings. Actions of the Council
and Committees will be restricted to
those issues specifically identified in
the agendas and any issues arising after
publication of this notice that require
emergency action under Section 305(c)
of the Magnuson-Stevens Act, provided
the public has been notified of the
Council’s intent to take action to
address the emergency. The established
times for addressing items on the
agenda may be adjusted as necessary to
accommodate the untimely completion
of discussion relevant to other agenda
items. In order to further allow for such
adjustments and completion of all items
on the agenda, the meeting may be
extended from, or completed prior to
the date established in this notice.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Dawn Aring at the
Council (see ADDRESSES) by September
2, 2004.

Dated: August 25, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E4-1962 Filed 8—27-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

Marine Protected Areas Federal
Advisory Committee; Public Meeting

AGENCY: National Ocean Service,
NOAA, Department of Commerce.

ACTION: Notice of open meeting.

SUMMARY: Notice is hereby given of the
fourth meeting of the Marine Protected
Areas Federal Advisory Committee
(MPAFAC) in Maui, Hawaii.

DATES: The meeting will be held
Tuesday, September 21, from 8 a.m. to
5 p.m., Wednesday, September 22, from
8 a.m. to 5 p.m., and Thursday,
September 23, from 8 a.m. to 5 p.m.
These times and the agenda topics
described below may be subject to
change. Refer to the web page listed
below for the most up-to-date meeting
agenda.

ADDRESSES: The meeting will be held at
the Renaissance Wailea, 3550 Wailea
Alanui Drive, Wailea, Hawaii 96753.

FOR FURTHER INFORMATION CONTACT:
Lauren Wenzel, Designated Federal
Officer, MPAFAC, National Marine
Protected Areas Center, 1305 East-West
Highway, Silver Spring, Maryland
20910. (Phone: 301-713-3100 x136,
Fax: 301-713-3110); e-mail:
lauren.wenzel@noaa.gov; or visit the
national MPA Center Web site at https:/
/www.mpa.gov).

SUPPLEMENTARY INFORMATION: The
MPAFAC, composed of external,
knowledgeable representatives of
stakeholder groups, has been
established by the Department of
Commerce to provide advice to the
Secretaries of Commerce and Interior on
implementation of section 4 of
Executive Order 13158 on MPAs. The
meeting will be open to public
participation, with a one hour time
period set aside from 4 p.m. to 5 p.m.
on Tuesday, September 21, 2004, and
one hour set aside from 8:10 a.m. to 9:10
a.m. on Thursday, September 23, 2004
for the Committee to receive verbal
comments or questions from the public.
In general, each individual or group
making a verbal presentation will be
limited to a total time of five (5)
minutes. Copies of written statements
should be submitted to the Designated
Federal Official by Friday, September
17, 2004.

Matters To Be Considered: On
Tuesday, September 21, the three
Subcommittees that have been
established will meet: (1) National
System of MPAs; (2) Stewardship and

Effectiveness of MPAs; and (3) National
and Regional Coordination of MPA
Efforts. The Subcommittees will report
on their work to the full Committee and
then resume their work. On Tuesday
afternoon, the Committee will hear from
speakers on cultural aspects of marine
management and then will receive
comments from the public.

On Wednesday, September 22, the
Subcommittees will meet, and the
Committee will receive provisional
reports from the Subcommittees. In the
afternoon, the Committee members will
hear from representatives of four
Regional Fishery Management Councils.

On Thursday, September 23, the
Committee will receive comments from
the public. The Subcommittees will
then meet. The full Committee will meet
to further consider Subcommittee
reports and to discuss the timing and
agenda for the next meeting. They will
then hear speakers on Pacific Island
marine protected area management.

On Friday, September 24, the
Committee will visit Hulapoe Marine
Reserve on the island of Lana’i.

Dated: August 17, 2004.
Eldon Hout,

Director, Office of Ocean and Coastal
Resource Management.

DRAFT Agenda—Marine Protected
Areas Federal Advisory Committee,
Renaissance Wailea, 3550 Wailea
Drive, Maui, Hawaii, September 21-24,
2004

Tuesday, September 21

7:30 Sign-In by All Participants
8 Call to Order
8:05 Committee Business
e Approval of Minutes of April 2004
meeting
¢ Review of Agenda
e MPA Center Update
9 Subcommittees Meet
1. Developing a National System of
MPAs
2. Stewardship and MPA
Effectiveness
3. National and Regional Coordination
of MPA Efforts
10 Full Committee Receives
Provisional Reports by
Subcommittees
12 Working Lunch—in Subcommittees
1 Subcommittees Meet
2:30 Panel Presentation—Culture and
the Sea, Moderator: Bonnie McCay
e Craig Severance, University of
Hawaii, Anthropology Dept.
o William Aila
e Edward Glazier, Director of
Research, Impact Assessment, Inc.
3:50 BREAK
4 Public Comment Period
5 Adjourn for the Day

6 Committee Dinner
Wednesday, September 22

7:30 Sign In By All Participants
8 Call to Order
8:05 Subcommittees Meet

10 Break
10:15 Subcommittees Meet
12:30 Lunch

1:30 Full Committee Receives
Provisional Reports from
Subcommittees

3:15 Break

3:30 Panel Presentation—Fishery
Management Councils, Moderator:
(TBD)

¢ Roy Morioka, Chair, Western Pacific
FMC

e Stephanie Madsen, Chair, North
Pacific FMC

e Dan Waldeck, Staff, Pacific FMC
¢ Eugenio Pineiro-Soler, Chair,
Caribbean FMC
5 Adjourn for the Day

Thursday, September 23

7:30 Sign In by All Participants
8 Gall to Order
8:10 Public Comment Period
9:10 Subcommittees Meet
12 Lunch
1 Full Committee Receives
Subcommittee Reports
2:30 Committee Business
¢ Follow up for next meeting
¢ Logistics for next meeting
e Other items
3 Break
3:10 Panel Presentation—Pacific
Island MPA Management,
Moderator: Terry O’Halloran
e Incorporating Tenants of
Traditional Marine Resource
Management
© Apelu Aitaoto, American Samoa
© Delegate Noah Idechong, Palau
¢ User Group Perspectives—Jim
Coon, Trilogy Excursions
¢ Inter-jurisdictional Coordination—
Jim Maragos, US Fish and Wildlife
Service
5 Adjourn
5:30 Reception with Members of the
Hawaii Humpback Whale National
Marine Sanctuary Advisory
Committee and FAC Guests

Friday, September 24

10-6:30 Field visit to Hulapoe Marine
Reserve on the island of Lana’i.

[FR Doc. 04-19694 Filed 8—27—04; 8:45 am]|

BILLING CODE 3510-08-P
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COMMISSION ON REVIEW OF
OVERSEAS MILITARY FACILITY
STRUCTURE OF THE UNITED STATES

Public Meeting

AGENCIES: Commission on Review of
Overseas Military Facility Structure of
the United States (Overseas Basing
Commission).

ACTION: Notice of public meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act,
section 552 of title 5 U.S.C., this serves
as public notice of a meeting of the
Commission on the Review of Overseas
Military Facility Structure of the United
States. The Commission will meet to
receive testimony from military experts
and members of Congress concerning
matters relating to the overseas military
facility structure of the United States.

DATES: September 2, 2004, at 9:30 a.m.,
local time.

ADDRESSES: The meeting will be held at
the United States Senate, Dirksen Senate
Office Building, Room 138, 1st and C
Streets, NE, Washington, DC. Security
procedures at the Dirksen Senate Office
Building may require inspection of
purses, packages, screening of
individuals, and presentation of a valid
individual identification document. The
building is physically accessible to
people with disabilities.

FOR FURTHER INFORMATION CONTACT: Mr.
Wade Nelson, Public Affairs, at (708)
204—-0711.

Public Participation: Members of the
general public wishing to inform the
Commission may submit their
comments in writing to the Commission
at the time of the meeting.

SUPPLEMENTARY INFORMATION: The
Commission is established by Public
Law 108-132 to provide Congress and
the President with a thorough study and
review of matters relating to the military
facility structure overseas. The law
requires the report to include a proposal
for an overseas basing strategy to meet
current and future DoD missions.

Dated: August 20, 2004.
Patricia J. Walker,

Executive Director, Commission on Review
of Overseas Military Facility Structure of the
United States.

[FR Doc. 04-19520 Filed 8—-27—04; 8:45 am]|
BILLING CODE 6820-YK—M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Bangladesh

August 24, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.cbp.gov. For information
on embargoes and quota re-openings,
refer to the Office of Textiles and
Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being increased for
carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 59915, published on October
20, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

August 24, 2004.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 14, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Bangladesh and exported

during the twelve-month period which began
on January 1, 2004 and extends through
December 31, 2004.

Effective on August 30, 2004, you are
directed to increase the limits for the
following categories, as provided for under
the Uruguay Round Agreement on Textiles
and Clothing:

Adjusted twelve-month
limit 1

Category

431,770 dozen.
39,115 dozen pairs.
560,084 dozen.

336/636 ......ccceeennnen. 920,095 dozen.
340/640 .... 6,340,760 dozen.
341 ........... 4,861,055 dozen.
352/652 .... 21,357,166 dozen.
641 ........... ... | 1,359,964 dozen.
645/646 ........cueenn.... 825,440 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2003.

2Category 331pt.: all HTS numbers except
6116.10.1720, 6116.10.4810, 6116.10.5510,
6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450,
6116.92.7460, 6116.92.7470, 6116.92.8800,
6116.92.9400 and 6116.99.9510.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E4—-1972 Filed 8-27-04; 8:45 am]|
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Man-Made Fiber, Silk Blend
and Other Vegetable Fiber Textiles and
Textile Products Produced or
Manufactured in India

August 24, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection Web site
at http://www.cbp.gov. For information
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on embargoes and quota re-openings,
refer to the Office of Textiles and
Apparel Web site at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing,
and for the allowance for 100% cotton
apparel items of handloomed fabric.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 65253, published on
November 19, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

August 24, 2004.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 13, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, man-
made fiber, silk blend and other vegetable
fiber textiles and textile products, produced
or manufactured in India and exported
during the twelve-month period which began
on January 1, 2004 and extends through
December 31, 2004.

Effective on August 30, 2004, you are
directed to adjust the current limits for the
following categories, as provided for under
the Uruguay Round Agreement on Textiles
and Clothing:

Adjusted twelve-month

Category limit 1

Category Adjusted"t%vi?lye-month

Levels in Group |

219 (e, 111,232,389 square
meters.

313 e, 80,951,932 square
meters.

317 o, 26,320,059 square
meters.

334/634 286,819 dozen.

335/635 ... 1,357,975 dozen.

336/636 ... 1,927,422 dozen.

340/640 .... 3,462,019 dozen.

342/642 .... 2,749,905 dozen.

347/348 .... 1,476,824 dozen.

351/651 .... 529,292 dozen.

363 ........... 87,918,000 numbers.

369-S2 1,350,089 kilograms.

Group Il

200, 201, 220, 224—
227, 237, 239pt. 3,
300, 301, 331pt.4,
332, 333, 352,
359pt. 5, 360-362,
603, 604, 611—
620, 624-629,
631pt. 6, 633, 638,
639, 643-646,
652, 659pt. 7,
666pt. 8, 845, 846
and 852, as a
group
1The limits have not been adjusted to ac-

count for any imports exported after December
31, 2003.

199,992,775 square
meters equivalent.

2Category 369-S: only HTS number
6307.10.2005.
3Category 239pt.. only HTS number

6209.20.5040 (diapers).

4 Category 331pt.: all HTS numbers except
6116.10.1720, 6116.10.4810, 6116.10.5510,
6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450,
6116.92.7460, 6116.92.7470, 6116.92.8800,
6116.92.9400 and 6116.99.9510.

5Category 359pt.: all HTS numbers except
6115.19.8010, 6117.10.6010, 6117.20.9010,
6203.22.1000, 6204.22.1000, 6212.90.0010,
6214.90.0010, 6406.99.1550, 6505.90.1525,
6505.90.1540, 6505.90.2060 and
6505.90.2545.

6 Category 631pt.: all HTS numbers except
6116.10.1730, 6116.10.4820, 6116.10.5520,
6116.10.7520, 6116.93.8800, 6116.93.9400,
6116.99.4800, 6116.99.5400 and
6116.99.9530.

7 Category 659pt.: all HTS numbers except
6115.11.0010, 6115.12.2000, 6117.10.2030,
6117.20.9030, 6212.90.0030, 6214.30.0000,
6214.40.0000, 6406.99.1510 and
6406.99.1540.

8 Category 666pt.: all HTS numbers except
5805.00.4010, 6301.10.0000, 6301.40.0010,
6301.40.0020, 6301.90.0010, 6302.53.0010,
6302.53.0020, 6302.53.0030, 6302.93.1000,
6302.93.2000, 6303.12.0000, 6303.19.0010,
6303.92.1000, 6303.92.2010, 6303.92.2020,
6303.99.0010, 6304.11.2000, 6304.19.1500,
6304.19.2000, 6304.91.0040, 6304.93.0000,
6304.99.6020, 6307.90.9884, 9404.90.8522
and 9404.90.9522.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. E4-1973 Filed 8-25-04 8:45 am]

BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE
Department of the Air Force

Acceptance of Group Application
Under Public Law 95-202 and
Department of Defense Directive
(DODD) 1000.20; “North Korean
Civilian Partisans Recruited, Trained,
and Commanded for Military
Operations by the U.S. Eighth Army,
8240th Army Unit Far East Liaison
Detachment, on the Korean Peninsula
and Accompanying Islands From
January 15, 1951, Through July 27,
1953”

Under the provisions of section 401,
Public Law 95-202 and DoD Directive
1000.20, the Department of Defense
Civilian/Military Service Review Board
has accepted an application on behalf of
a group know as: “North Korean
Civilian Partisans Recruited, Trained,
and Commanded for Military
Operations by the U.S. Eighth Army,
8240th Army Unit Far East Liaison
Detachment, on the Korean Peninsula
and Accompanying Islands From
January 15, 1951, Through July 27,
1953.”

Persons with information or
documentation pertinent to the
determination of whether the service of
this group should be considered active
military service to the Armed Forces of
the United States are encouraged to
submit such information or
documentation within 60 days to the
DoD Civilian/Military Service Review
Board, 1535 Command Drive, EE-Wing,
3rd Floor, Andrews AFB, MD 20762—
7002. Copies of documents or other
materials submitted cannot be returned.

Pamela D. Fitzgerald,

Air Force Federal Register Liaison Officer.
[FR Doc. 04-19701 Filed 8—27-04; 8:45 am]
BILLING CODE 5001-05-P

DEPARTMENT OF EDUCATION

Federal Interagency Coordinating
Council Meeting (FICC)

AGENCY: Federal Interagency
Coordinating Council, Education.

ACTION: Notice of a public meeting.

SUMMARY: This notice describes the
schedule and agenda of a forthcoming
meeting of the Federal Interagency
Coordinating Council (FICC). Notice of
this meeting is intended to inform
members of the general public of their
opportunity to attend the meeting. The
FICC will engage in policy discussions
related to educational services for young
children with autism and their families.
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The meeting will be open and accessible
to the general public.

Date and Time: FICC Meeting:
Thursday, September 23, 2004 from 9
a.m. to 4:30 p.m.

ADDRESSES: American Institutes for
Research, 1000 Thomas Jefferson Street,
NW., Conference Rooms B & C, 2nd
Floor Washington, DC 20007.

FOR FURTHER INFORMATION CONTACT:
Obral Vance, U.S. Department of
Education, 550 12th Street, SW., Room
4127, Washington, DC, 20202.
Telephone: (202) 245-7559 (press 3).
Individuals who use a
telecommunications device for the deaf
(TDD) may call (202) 205-5637.

SUPPLEMENTARY INFORMATION: The FICC
is established under section 644 of the
Individuals with Disabilities Education
Act (20 U.S.C. 1444). The FICC is
established to: (1) Minimize duplication
across Federal, State and local agencies
of programs and activities relating to
early intervention services for infants
and toddlers with disabilities and their
families and preschool services for
children with disabilities; (2) ensure
effective coordination of Federal early
intervention and preschool programs,
including Federal technical assistance
and support activities; and (3) identify
gaps in Federal agency programs and
services and barriers to Federal
interagency cooperation. To meet these
purposes, the FICC seeks to:

(1) Identify areas of conflict, overlap,
and omissions in interagency policies
related to the provision of services to
infants, toddlers, and preschoolers with
disabilities; (2) develop and implement
joint policy interpretations on issues
related to infants, toddlers, and
preschoolers that cut across Federal
agencies, including modifications of
regulations to eliminate barriers to
interagency programs and activities; and
(3) coordinate the provision of technical
assistance and dissemination of best
practice information.

Individuals who need
accommodations for a disability in order
to attend the meeting (i.e., interpreting
services, assistive listening devices,
material in alternative format) should
notify Obral Vance at (202) 245-7559
(press 3) or (202) 205-5637 (TDD) ten
days in advance of the meeting. The
meeting location is accessible to
individuals with disabilities.

Summary minutes of the FICC
meetings will be maintained and
available for public inspection at the
U.S. Department of Education, 550 12th
Street, SW., Room 4127, Washington,
DC 20202, from the hours of 9 a.m. to

5 p.m., weekdays, except Federal
Holidays.

Troy R. Justesen,

Acting Deputy Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 04-19765 Filed 8—-27-04; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
September 29, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
title; (3) summary of the collection; (4)
description of the need for, and
proposed use of, the information; (5)
respondents and frequency of
collection; and (6) reporting and/or
recordkeeping burden. OMB invites
public comment.

Dated: August 25, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Extension.

Title: Consolidation Loan Rebate Fee
Report.

Frequency: Monthly.

Affected Public: Businesses or other
for-profit; State, Local, or Tribal Gov’t,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 7,560.
Burden Hours: 8,190.

Abstract: The Consolidation Loan
Rebate Fee Report for payment by check
or Electronic Funds Transfer (EFT) will
be used by approximately 817 lenders
participating in the Title IV, Part B loans
program. The information collected is
used to transmit interest payment rebate
fees to the Secretary of Education.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2563. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—-4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG®@ed.gov or
faxed to 202—245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. E4-1971 Filed 8-27-04; 8:45 am]|
BILLING CODE 4000-01-P
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DEPARTMENT OF ENERGY

[FE Docket Nos. 04—-71-NG, 04-72-NG, 04—
68—-NG, 04-73-NG, 04-74-NG]

Office of Fossil Energy; Mexicana de
Cobre, S.A. de C.V., Sacramento
Municipal Utility District, Sprague
Energy Group, Empire Natural Gas
Corporation, Marathon Oil Company;
Orders Granting and Amending
Authority to Import and Export Natural
Gas

AGENCY: Office of Fossil Energy, DOE.

ACTION: Notice of orders.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy gives
notice that during July 2004, it issued
Orders granting authority to import and
export natural gas. These Orders are
summarized in the attached appendix
and may be found on the FE Web site
at http://www.fe.doe.gov (select gas
regulation). They are also available for
inspection and copying in the Office of
Natural Gas & Petroleum Import &
Export Activities, Docket Room 3E-033,
Forrestal Building, 1000 Independence

DOE/FE AUTHORITY

Avenue, SW., Washington, DC 20585,
(202) 586—9478. The Docket Room is
open between the hours of 8 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays.

Issued in Washington, DC, on August 19th
2004.
Sally Kornfeld,

Manager, Natural Gas Regulation Office of
Natural Gas & Petroleum Import & Export
Activities, Office of Fossil Energy.

Appendix—Orders Granting Import/
Export Authorizations

Order No. Date issued

Importer/exporter FE Docket No.

Import
volume
(Bef)

Export
volume
(Bef)

Comments

7-1-04

7-1-04

NG.

7-9-04

7-15-04

7-29-04

Mexicana de Cobre S.A. de C.V. 04-71-NG ..

Sacramento Municipal Utility District 04—72— 50

Sprague Energy Corp. 04—68-NG ................... 50

Empire Natural Gas Corporation 04-73-NG ... 4

Marathon Oil Company 04-74-NG ..................

17.52

100

Export natural gas to Mexico, beginning on
April 27, 2003, and extending through April
26, 2005.

Import natural gas from Canada, beginning on
July 1, 2004, and extending through June
30, 2006.

Import natural gas from Canada, beginning on
January 1, 20083, and extending through De-
cember 31, 2004.

Import natural gas from Canada, beginning on
July 15, 2004, and extending through July
14, 2006.

Import and export natural gas from and to
Canada and Mexico, beginning on August
1, 2004, and extending through July 31,
2006.

[FR Doc. 04-19666 Filed 8—27—-04; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Bonneville Power Administration
COB Energy Facility

AGENCY: Bonneville Power
Administration (BPA), Department of
Energy (DOE).

ACTION: Notice of availability of record
of decision (ROD).

SUMMARY: This notice announces the
availability of the ROD for the electrical
interconnection of the COB Energy
Facility with the Federal Columbia
River Transmission System. Based on
the COB Energy Facility Final
Environmental Impact Statement (DOE/
EIS-0343, June 2004), BPA has decided
to offer contract terms providing for
interconnection of the COB Energy
Facility, proposed for siting in Klamath
County, Oregon, at BPA’s Captain Jack
Substation, also in Klamath County,
Oregon.

ADDRESSES: Copies of the ROD and EIS
may be obtained by calling BPA’s toll-
free document request line, 1-800-622—
4520. The ROD and EIS are also
available on our Web site, http://
www.efw.bpa.gov.

FOR FURTHER INFORMATION, CONTACT:
Thomas C. McKinney, Bonneville Power
Administration—KEC—4, P.O. Box 3621,
Portland, Oregon, 97208-3621; toll-free
telephone number 1-800-282-3713; fax
number 503—230-5699; or e-mail
tcmckinney@bpa.gov.

Issued in Portland, Oregon, on August 20,
2004.
Stephen J. Wright,
Administrator and Chief Executive Officer.
[FR Doc. 04-19667 Filed 8—27—-04; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL ENERGY REGULATORY
COMMISSION

[Docket No. IC04-549B-001, FERC-549B]

Commission Information Collection
Activities, Proposed Collection;
Comment Request; Submitted for OMB
Review

August 23, 2004.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice.

SUMMARY: In compliance with the
requirements of Section 3507 of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507, the Federal Energy
Regulatory Commission (Commission)
has submitted the information
collection described below to the Office
of Management and Budget (OMB) for
review and reinstatement of this
information collection requirement. Any
interested person may file comments
directly with OMB and should address
a copy of those comments to the
Commission as explained below. The
Commission did not receive any
comments in response to an earlier
Federal Register notice of April 1, 2004
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(69 FR 17135) and has made this
notation in its submission to OMB.

DATES: Comments on the collection of
information are due by September 30,
2004.

ADDRESSES: Address comments on the
collection of information to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Attention: Federal Energy Regulatory
Commission Desk Officer. Comments to
OMB should be filed electronically, c/o
PamelaL.Beverly@omb.eop.gov and
include the OMB Control No. as a point
of reference. The Desk Officer may be
reached by telephone at (202) 395-7856.
A copy of the comments should also be
sent to the Federal Energy Regulatory
Commission, Office of the Executive
Director, ED-30, Attention: Michael
Miller, 888 First Street NE., Washington,
DC 20426. Comments may be filed
either in paper format or electronically.
Those persons filing electronically do
not need to make a paper filing. For
paper filings, such comments should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426 and should refer to Docket No.
1C04-549B-001.

Documents filed electronically via the
Internet must be prepared in
WordPerfect, MS Word, Portable
Document Format, or ASCII format. To
file the document, access the
Commission’s Web site at http://
www.ferc.gov and click on “Make an E-
filing,” and then follow the instructions
for each screen. First time users will
have to establish a user name and
password. The Commission will send an
automatic acknowledgment to the
sender’s e-mail address upon receipt of
comments. User assistance for electronic
filings is available at (202) 502—8258 or
by e-mail to efiling@ferc.gov. Comments
should not be submitted to the e-mail
address.

All comments are available for review
at the Commission or may be viewed on
the Commission’s Web site at http://
www.ferc.gov, using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502—8415, by fax at
(202) 273-0873, and by e-mail at
michael miller@ferc.gov.

SUPPLEMENTARY INFORMATION:

Description

The information collection submitted
for OMB review contains the following:
1. Collection of Information: FERC—
549B ‘““Gas Pipeline Rates: Capacity

Information.”

2. Sponsor: Federal Energy Regulatory
Commission.

3. Control No.: 1902-0169.

The Commission is now requesting
that OMB approve and reinstate with a
three-year extension of the expiration
date, with no changes to the existing
collection. The information filed with
the Commission is mandatory.

4. Necessity of the Collection of
Information: Submission of the
information is necessary to enable the
Commission to carry out its
responsibilities in implementing the
statutory provisions of Sections 4, 5,
and 16 of the Natural Gas Act, 15 U.S.C.
717c¢—7170, PL 75-688, 52 Stat. 822 and
830) and Title III of the Natural Gas
Policy Act, 15 U.S.C. 3301-3432, PL 95—
621. FERC-549B contains both the
Index of Customers and the Capacity
Report under Part 284 of the
Commission’s regulations.

In Order No. 636, the Commission
established a capacity release
mechanism under which shippers can
release firm transportation and storage
capacity on either a short or long term
basis to other shippers wanting to obtain
capacity. In Order No. 636—A, the
Commission determined that the
efficiency of the capacity release
mechanism would be enhanced by
standardizing both the content of the
capacity release information and the
methods by which shippers access that
information.

In Order No. 637, the Commission
amended its regulations in response to
the growing development of more
competitive markets for natural gas. In
the final rule, the Commission revised
its current regulatory framework to
improve the efficiency of the market and
provide captive customers with the
opportunity to reduce their cost of
holding long-term capacity while
continuing to protect against the
exercise of market power.

To create greater substitution between
different forms of capacity and enhance
competition across the pipeline grid,
Order No. 637 also revised the
regulations regarding the following:
scheduling; segmentation and flexible
rights; penalties; and reporting
requirements. The Commission revised
pipeline scheduling procedures so that
capacity release transactions will be
better coordinated with the nomination
process. Pipelines are required to permit
shippers to segment capacity whenever

feasible, which increases potential
capacity alternatives and helps to
facilitate the development of market
centers. The changes to the reporting
requirements were to provide greater
reliability about capacity availability
and price data so shippers could make
informed decisions in a competitive
market as well as improve shippers’ and
the Commission’s availability to
monitor marketplace behavior to detect,
and remedy anticompetitive behavior.

In Order No. 582, the Commission
created the Index of Customers filing
requirement. Pipelines are required to
identify all firm transportation services
and contract demand for each customer
for each rate schedule. The Pipeline
must file on the first business day of
each calendar quarter and also post the
information on their Internet web sites.
These filings include the following data
elements: shipper’s name (full legal
name); contract identifier; rate schedule;
contract start date; contract end date;
contract quantity; receipt points;
delivery points; information on capacity
held by rate zones to permit verification
of reservation billing determinants; data
to assess storage capacity and
conjunction restrictions if any,
(provisions that operate across multiple
points or contracts and may limit a
shipper’s rights at a particular receipt or
delivery point). The index contains
fundamental data about the natural gas
industry—how much of the pipeline’s
capacity that shippers have under
contract. With this information the
Commission remains apprised of trends
in the industry, the willingness of
shippers to hold firm capacity, the
average length of time capacity remains
under contract, the proportion of
capacity rolling over under specific
provisions. This information provides
the Commission with the ability to
analyze capacity held on pipelines and
provides capacity information to the
market which aids the capacity release
system by enabling shippers to locate
those holding capacity rights that
shippers may want to acquire. The
Commission implements these filing
requirements in the Code of Regulations
(CFR) under 18 CFR Part 284.12 and .13.

5. Respondent Description: The
respondent universe currently
comprises 100 companies (on average
per year) subject to the Commission’s
jurisdiction.

6. Estimated Burden: 160,789 total
hours (includes 1,800 hours for Index of
Customers), 100 respondents (average
per year), 5.66 responses per respondent
(Capacity reports) and 6 responses per
respondent (Index of Customers), and
280.9 hours (capacity reports) 3 hours
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(Index of Customers) per response
(average).

7. Estimated Cost Burden to
Respondents: 160,789 hours / 2080
hours per years x $107,185 per year =
$8,285,679. The cost per respondent is
equal to $82,857.

Statutory Authority

Sections 4, 5, and 16 of the Natural
Gas Act, 15 U.S.C.717¢-7170 , Pub. L.
75—688, 52 Stat. 822 and 830) and Title
III of the Natural Gas Policy Act, 15
U.S.C. 3301-3432, Pub. L. 95-621.

Magalie R. Salas,
Secretary.

[FR Doc. E4—-1959 Filed 8-27-04; 8:45 am]|
BILLING CODE 6717-01-P

FEDERAL ENERGY REGULATORY
COMMISSION

[Docket No. RP04-460-000]

Kern River Gas Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

August 23, 2004.

Take notice that on August 18, 2004,
Kern River Gas Transmission Company
(Kern River) tendered for filing as part
of its FERC Gas Tariff, Second Revised
Volume No. 1, the following tariff
sheets, to be effective October 1, 2004:

2nd Revised Twelfth Revised Sheet No. 5
2nd Revised Eighth Revised Sheet No. 5-A
2nd Revised Tenth Revised Sheet No. 6
1st Revised First Revised Sheet No. 7.

Kern River states that the purpose of
this filing is to update Kern River’s tariff
to reflect the Annual Charge Adjustment
(ACA) factor to be effective for the
twelve-month period beginning October
1, 2004, pursuant to Section 154.402 of
the Commission’s regulations. The ACA
factor of $0.0019 per Dth specified by
the Commission in its August 6, 2004
issuance is a decrease of $0.0002 per
Dth from the current ACA factor in Kern
River’s tariff.

Kern River states that it has served a
copy of this filing upon its customers
and interested State regulatory
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or

protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4—-1958 Filed 8-27-04; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL ENERGY REGULATORY
COMMISSION

[Docket No. RP98-52-056]

Southern Star Central Gas Pipeline,
Inc.; Notice of Refund Report

August 23, 2004.

Take notice that, on August 18, 2004,
Southern Star Central Gas Pipeline, Inc.
(Southern Star), formerly Williams Gas
Pipelines Central, Inc., submitted a
compliance filing pursuant to
Commission order issued September 10,
1997, in Docket Nos. RP97-369-000, et
al., regarding collection of Kansas ad
valorem taxes and the subsequent
refunds.

Southern Star states that copies of the
filing were served on parties on the
official service list in the above-
captioned proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be

considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Protest Date: 5 p.m. Eastern Standard
Time on August 30, 2004.

Magalie R. Salas,

Secretary.

[FR Doc. E4—-1956 Filed 8—27-04; 8:45 am]|
BILLING CODE 6717-01-P

FEDERAL ENERGY REGULATORY
COMMISSION

[Project No. 2064-004-WI]

Flambeau Hydro LLC; Notice of
Availability of Environmental
Assessment

August 23, 2004.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s regulations, 18 CFR Part
380 (Order No. 486, 52 F.R. 47879),
Commission staff have reviewed the
application for a new license f